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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
EERIK HEINE, )
Plaintiff, )
v. 9 Civil Action No. 15952
JURI RAUS, )

Defendant. )

AFFIDAVIT

Richard Helms, Director of Central Intelligence, first being duly
sworn, deposes and says that:

1. In Paragraph 4 of my Affidavit dated February 10, 1969, I stated:
"Prior to November 9, 1963, this Agency through confidential intelligence
sources available to it received certain information concerning Eerik Heine
which‘ was analyzed and evaluated by counterintelligence officers responsible
to me, who reached the conclusion that Eerik Heine was a dispatched Soviet
intelligence operative, a KGB agent. In the performa.hce of his assigned
counterintelligence function, the counterintelligence officer responsible for
safeguarding sources of intelligence developed within Estonian emigre groups,
acting in accordance with his prescribed duties, instructed Juri Raus to warn
members of the Estonian emigre groups that Eerik Heine was a Soviet

intelligence operative, a KGB agent."
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2. The counterintelligence officer referred in the second sentence
of the said paragraph 4 was one of the counterintelligence officers referred

to in the first sentence of that paragraph.

MM

Richard Helms

STATE OF VIRGINIA )
) ss.
COUNTY OF FAIRFAX )

Subscribed and sworn to before me this J-—v\ o day of

CL{M,‘R‘ , 1969,

{ [ 77
/

. ,
Notary Public

My commission expires 0] - ,9\ &}~ é C[ . .

(SEAL)
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CERTIFICATE OF SERVICE

A copy of the foregoing Affidavit of Richard Helms, Director of
Central Infcelligence, was mailed, postage prepaid, this 3rd day of April,
1969 to Ernest C. Raskauskas, Esq., 1200 Eighteenth Street, N. wW.,
Suite 607, Washington, D. C. 20036 and to Robert J. Stanford, Esq.,
1825 K Street, N. W., Suite 707, Washington, D. C. 20006, Attorneys for
Plaintiff; and to Paul R. Connolly, Esq., Williams & Connolly, 1000 Hill
Building, Washington, D. C. 20006, and E. Barrett Prettyman, Jr., Esq.,
Hogan & Hartson, 815 Connecticut Avenue, Washington, D. C. 20006,

Attorneys for Defendant.

STEPHEN H, SACHS,
United States Attorney,
Attorney for the United States.
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ubject: HEINE V. RAUS - On
Remand

-

AUDGMENT ON DECISION BY THE COURT C1V 32 (7-63)

Huited States Bistrict. Court

FOR THE

District of Maryland

CIVIL ACTION FILE No. 15952
EERIK HEINE

s, JUDGMENT
JURI RAUS
further
This action came on for/triat (hearing) before the Court, Honorable ROSZEL C, THOMSEN,
Court t _having made the
Chief Judge , United States sttzlct;é)—uége, presiding, and the/réb-}:x“‘é'l BOHEHE LR RaETH

additional, llmlted 1nqu1ry directed by the Fourth CerU.lt,
rrrlyenmadessiantd oD ESHS foreix

It is Ordered and Adjudged in accordance with the Opinion of Court,
filed on the 3rd day of November, 1969, that summary judgment be

entered in favor of the Defendant, Juri Raus, against the Plaintiff,

Eerik Heine, fOr COStS. ——mmmmm e e e e .
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Dated at Baltimore, Maryland , this 3rd day
of November , 1969 |

______ PAUL R, SCELILZ ...
3~ Clerk of Court 7,7 !
By: , . Lo LD N ;
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYILAND

EERIK HEINE

v. : : ' CIVIL NO. 15952

P &Vé (/5
JURT RAUS : . 305/.3[;7}' &6 (/763)

. ’ ey . ) . ( ( ('
Filed: ,,/ Zp»v&éa«,/xw// 3 , a /

, Ernest C. Raskauskas and Robert J. Stanford, of Washington, D.C.,
for plaintiff. : :

Paul R. Connolly, E. Barrett Prettyman, Jr., and Hogan & Hartson,
of Washington, D.C., for defendant.

Lawrence R. Houston, éeneral Counsel,.Central Intelligence Agency,
and Kevin T. Maroney, Attorney, .Department of Justice, of Washington,
D.C., and Stephen H. Sachs, United States Attorney, and Barnet D.
Skolnik, Assistant United States Attorney, of Baltimore, Maryland,
for the United States. : T
Thomsen, Chief Judge
In this aétion for slander, defendant asserted the de-
3 fense of absolute privilege on the ground that when he made cer-
tain défamétéry statements he was acting within the scope and
course of his employﬁent bydthe Central Intelligence Agency on
behalf of the United States, and ﬁad been instructed by the CIA
N to warn members of Estonian emigre groups that plaintiff was a
dispatched Soviet intelligénce opera£ive,Aa KGB agent.
Aftér various proceedings, detaile§ in the previous opinion
of this Court, 261 F. Supp. 570 (1966), and for the reasons sat
Véut therein, this Court granted defendant's motion fof‘summary
judgment.

On appeal, the Fourth Circuit vacated the judgment and
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remanded the case for the narrow purpose set out in its oplnlonp

399 F.2d 785 (1968).

After summarizing the proceedings in this Court, the
Fourth Circuit said: "It Ithe District Court] was of the opinion
that the absolute éovernmental privilege was avaiiable to a gov-

érnment employee such as Raus, who faithfully executed his instruc-
j

tions, as to one of higher authority exercising discretionary

functions within the outer perimeter of his authority. We agree,

provided the~£nstructions Qere issued by one having authority to

issue them." 399 F.2d at 788;

The Fourth Circuit quoted the discussion of the govern-

ment's privilege of silence with respect to "state secrets", con-

tained in United States v. Reynolds, 345 U.S. 1, 7-8 (1953), anad
said: '"We affirm the right of.the CIA in this case to invoke the
privilege against disclosure of state secrets and
its allowance, to the extent it was allowed, by the District Court."
-399 F.2d at 788.

The?fourth Circuit continued: ™"On the question of execu-
tive privilege in defamation suits, we also agree generally with

the District Court, its analysis of Barr v. Matteo [360 U.S. 546]

and its reasoning, thoqgh we come to the conclusmon that one more
detail should have been supplied before entry of summary judgment."

After“a full discussion of the réasons which led to its
conclusion, the Fourth Circuit said:

"We conclude that the absolute privilege is
available to Raus if his instructions were issued
with the approval of the Director or of a subordi-
nate authorized by the Director, in the subordi-
nate's discretion, to issue such instructions, or
if the giving of the instructions was subsequently

-ratified and approved by such an official.

"Though the Director's affidavits state that

2
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Raus acted under instructions of the CIA, which
certainly strongly implies that the instructions
were given by, or with the approval of, a réspon-
sible, authorized official of the Agency and
though the Director's appearance in the case
carries with it a strong implication of his per-~
sonal ratification and approval, it is said that
on the present record there is still a permissible
inference that the instructions were given by an
unauthorized underling and that his action has
never had the approval of a responsible official
of the Agency having authority to issue or approve
such instructions. The inference seems unlikely
but we cannot say it is foreclosed by the present
record.

"Since summary judgment was issued, we will
vacate the judgment so that, if the plaintiff repre-
sents to the District Court serious reliance upon
the inference, further 1nqu1ry may be had and addi-
tional findings made. The inquiry should be directed
to the identity of the official within the Agency
who authorized or approved the instructions to Raus.
Disclosure of the identity of the individual who
dealt with Raus is not required; the answer to be
sought is whether or not the Director or a Deputy
Director or a subordinate official, having authority
to do so, authorized, approved or ratified the in-
structions. If such disclosures are reasonably
thought by the District Judge to violate the claimed
privilege for state secrets, they may be made in
camera, to that extent. Disclosures in camera are
inconsistent with the normal rights of a plaintiff
of inguiry and cross-examination, of course, but
if the two interests cannot be reconciled, the in-
terest of the individual litigant must give way to
the government's privilege against disclosure of
its secrets of state.

"Finally, we may observe that while we generally
approve entry of summary judgment for the defendant,
subject only to the limited additional. inquiry we
direct, the plaintiff would fare no better if the
‘defendant's privilege were held to be not absolute,
but only qualified. Heine cannot controvert the
claim of Raus, supported by the CIA, that he acted
under instructions of that Agency. Heine claims no
publication exceeding the instructions. He has no
basis for a showing of malice. If summary Jjudgment
is appropriate after the additional, limited inquiry
we direct, it will avoid the necessity of a trial
and possible compromise of state secrets which the
government is entitled to preserve." 399 F.2d at 791.
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frollowing the remand of the case to this Court,

plaintiff stated formally that he "seriously relies upon the
inference that the actions and statements of Juri Raus, the de—
fendant,'againét the plaintiff, were not with the approval of a
responsible official of the Agency having authority to issue or
~approve such instructions". He fequested the Court to "permit
plaintiff to make further inquiry into said»ihference, and that
additional findings be made™.

The:Court then held a preliminary conference, at
which (lY/;laintiff requested that he be permitted to take the
deposition of Richard Helms, the Director of the Central Intelli-
gence Agency, in order to establish the factual basis for the
inference, and (2) defendant filed an affidavit of the Diréctor,
dated February 10, 1969; together with a motion for summary judg-
ment. The Court reviewed the Helms affidavit and suggested that
it might be amplified in order to clarify certain statements
thefein. The defendant andvthe government agreed to obtain
another affidavit frpm the Director to qlarify the gquestions
raised by the Coﬁrt. At tHe same hearing the Court directed
plaintiff té submit written questions, so that more careful con-
sideration could bergiven to them both by the birector and by the
Court.

On March 19, 1969, plaintiff submitted thirty-five ques-
tions on Qﬁiéh‘hé wished to take the deposition of the Director.
_Shortly thereafter defendant filea objections to the_pgoposed ques~
tions and an additional affidavit of the Director, dated April 3,
1969, supplementing hi; affidavit of Februaryvlo; 1969. The Unitad
States filed é statement on behalf of the Director and the Central
Intélligence Agency, advising the Court tﬁat it would aweit £he

ruling of the Court as to whether any of the proposed questions

S )
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would belallowed before determining whether or not it would
be necessary for the Director to make an official claim of
privilege on the'ground of secrecy with respect to any of the
information sbught to be élicited..
On June 6, 1969, a formal hearing was held on defen-
. dant's objections to thé questions. After argument, and subject
to é further report from the United States as to whether the
- Director wéuld file a claim of privilege against disclosure of
state secrets with respect to any of the proposed questions, and
reserving rﬁiing on any such claim of privilege, the Court ruled:

- 1
(1) that certain questions were within the scope of inquiry di-

rected by the Court of Appeals; (2) that two question52 would
be reexamined in the light of any responsé which tﬁe Director
‘ mighf make in response to question No. 4; and (3) that defendant's
objections to other questions3 should be sustained.

On July 16, 1969,Athe Court received a letter ffom J.
Walter Yeagley, Esq., Assistant Attorney General of the United
States, advising the Court that the United States opposed the
suggestion that a deposition upon oral examination be taken of
the Director, and that subject to the claim of privilege the Di~
rector would respond in writing to the questions which the Court

had ruled to be relevant, material ‘and proper under the circumstances

7 / /
y Nos. (3)r (4)1 (5): (9)1 (12)/ (15)1 (16)1 (17)1 (18)1 (19):
(20), (21), (22) and (29.
2/ Nos. (13) and (14).

3/ Nos. (1), (2), (6), (7), (8), (L0), (11), (23), (24), (25),
(26), (27), (28), (30), (31), (32), (33}, (34) and (35).
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On September 29, 1969, the Director responded in writing and
under oath to all of the questions aliowed by the Ceurt.. The
Director made partial answers to questions (3), (5) and (12),
and with respect to each of them stated that as Directer of
_Central Intelligence, he determined that "it would be contrary
to tge interests of the security o? the.foreign intelligence
_activities of the United States to give further information“
on the matters covered by the guestions, and formally asserted
the priﬁileged status of such information.. See footﬁote 4 for
those questiohs and answers. . All other queetions were answered

without any claim of privilege.

4/ "Question 3. You state categorically and conclusively that

the counterintelligence officer referred to in paragraph 4 of

your fifth Affidavit had a certain assigned function and was &aci-

ing in accordance with his prescribed duties. What was the "assignec

function" and what were the "prescribed duties" of the said counter-

intelligence officer with reference to the statements made by Juri

Raus against Eerik Heine? v

"Answer. As stated in my Affidavit of February 10, 1969, the

counterintelligence officer's function and duties, with reference

to the statements made by Juri Raus concerning Eerik Heine, were

to safeguard the Agency's intelligence sources developed within

Estonian emigre groups.

"Ag Director of Central Intelligence, I determine that it would

be contrary to thé interests of the security of the foreign intelli-
. gence activities of the United States to give further information

as to the assigned counterintelligence functions or the prescribed

duties of the counterintelligence officer referred to in paragraph

4 of my Affidavit of February 10, 1969, and, accordingly, pursuant

to the authority vested in me as Director of Central Intelligence,

I formally assert the privileged status of such information and

respectfully decline to give further information in answer to

question 3."

"Question 5. In paragraph 5 of your £ifth Affidavit, you allege
that the entire matter was reviewed by you in December of 1964,
and then as Deputy Director with responsibility for all Agency
counterintelligence operations, you ratified and approved the action
taken by the counterintelligence officer who instructed Juri Raus
to warn members of the Estonijan emigre groups that Eerik Heine was

Approved For Release 2005/01/27 : CIA-RISP75-00770R000100020003-9
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.On<0ctober 17, 1969, another formal hearing was held,
at which plaintiff ‘pressed his request to take the oral deposi~
tion of‘fhe Director, and defendant argued that the answers
to the written interrogatories gave all the information which
could be obtained by an oral deposition, because the three
claims of priyilege would have to be sustained on éral depositions.

. L
Ahe Court repeatedly asked counsel for plaintiff what

information they wished to obtain in addition to that included

in the Director's affidavits, particularly the affidavits of

4/ (continued)

a Soviet Intelligence Operative, a KGB agent. What prior autho-
rization, instruction and legal statutory authority did the
. mentioned counterintelligence officer have for taking his stated
action prior to your subsequent ratification? )
"Answer. 1In paragraph 4 of my Affidavit of February 10, 1969,
I stated that the counterintelligence officer responsible for
safeguarding sources of intelligence developed within Estonian
emigre groups, acting in accordance with his prescribed duties,
instructed Juri Raus to warn members of Estonian emigre groups
that Eerik Heine was a Soviet intelligence operative, a KGB agent.
"As Director of Central Intelligence, I determine that it
would be contrary to the interests of the security of the foreign
intelligence activities of ;the United States to give further in-
-formation concerming the prior authorization or instruction to
the counterintelligence officer referred to in paragraph 5 of my
Affidavit of February 10, 1969, other than that provided in my
answer to question 3, and, accordingly, pursuant to the authority
vested in me as Director of Central Intelligence, I formally
assert the pr1v1leged status of such information and respectfully
decline to glve further information in answer to question 5."

"Questibn 12. What was the grade and salary of ths counter-—
intelligence officer referred to in paragraph 4 of your fifth
Affidavit at the time he instructed Juri Raus to warn members
‘of the Estonian emigre groups that Eerik Helne was a Soviet in-
telligence operative, a KGB agent?

“Answer. As stated in my answer to question 9, th counter-
intelligence officer in question was, at all times complained
of, a full-time. staff employee of the Agency. - He was vaid annual
compensation at a rate in accordance with the Classificztion
Act Amendments of 1962, _

" "As Director of Central Intelligence, I determine that it would
be contrary to the interests of the security of the forei cgn intelli-
gence activities of the United Statas to give any infeormztion
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February 10, 1969 and April 2, 1969, and in his answers to those

interrogatories which the Court required him to answer. Aside

from the matters on which the Director claimed privilege, counsel

for plaintiffs did not suggest any other questions, but elected

to stand on the record. This Court, therefore, must determine

(1) -whether t?e claims of privilege asserted by the Director

Qith respect to three questions were properly asserted, and (2)
whether the facts stated in the affidavits and answers to interroga-
tories meet tﬁe requirements specifiedbby the Fourth Circuit for

the entry of a summary judgmenf. See 399 F.24 at 791; quoted

above.

"The Director;s affidavit of February 10, 1969, read
in pertinent part as follows (the matter in italics in paragraph
4 was added by the affidavit of April 2, 1969):.

"3. On those occasions specified in para- .
graphs 5, 6 and 7 of the complaint filed in this
action, as a Deputy Director of the Agency, I
was charged by the Director of Central Intelli-
gence, with the specific responsibility, among
others, for the conduct of the Agency's counter-
intelligence operations, the purpose of which
is to protect intelligence activities, sources
and methods against the operations of foreign
intelligence services.

"4. Prior to November 9, 1963, this Agency
through confidential intelligence sources avail-
able to it received certain information concerning
Eerik Heine which was analyzed and evaluated by
counterintelligence officers responsible to me,

4/ (continued)

regarding the grade and salary of the counterintelligence officer
in question, and, accordingly, pursuant to the authority vested
in me as Director of Central Intelligence, I formally assert the
privileged status of such information and respectfully decline to
giveé further information in answer to question 12."

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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who reached the conclusion that Eerik Heine was

a dispatched Soviet intelligence operative, a

KGB agent. 1In the performance of his assigned
counterintelligence function, the counterintelli-
gence officer responsible for safeguarding sources
of intelligence developed within Estonian emigre
groups, acting in accordance with his prescribed
duties, - instructed Juri Raus to warn members of
the Estonian emigre groups that Eerik Heine was

a Soviet "intelligence operative, a KGB agent.

The counterintelligence officer referred in the
second sentence of the said paragraph 4 was one
of the counterintelligence officers referred to
in the first sentence of that paragraph.

, ‘ "5. After initiation of the present suit,
the entire matter was reviewed by me personally
as a Deputy Director of the Agency. In December
1964, acting in my capacity as the said Deputy
Director with responsibility for all Agency counter-
intelligence operations, I ratified and approved
the action taken by the counterintelligence officer
who instructed Juri Raus to warn members of the
Estonian emigre groups that Eerik Heine was a
Soviet intelligence operative, a KGB agent. 1In so
ratifying and approving, I acted pursuant to the
authority vested in me by the then Director of
Central Intelligence. In my present capacity as
Director of Central Intelligence, I now affirm
that appropriate authority was vested in the said
Deputy Director by the then Director of Central
Intelligence to authorize, approve, or ratify the
instructions given to Juri Raus. The several affi-
davits which I have provided the Court in this
matter, in my capacity as the Deputy Director of
Central Intelligence, were intended as ratification
and approval of said instructions.

"6. Aside from identifying my participation

in the Agency decisions concerning Eerik Heine,
. . as set forth herein, I have determined, pursuant
' to my statutory responsibilities as Director of
Central Intelligence, that it would be contrary
to the best interests of the United States to dis-
‘close the identity of the counterintelligence
officer who instructéd Juri Raus as described in
paragraph 4 hereof, since such disclosure could
either destroy his utility to the Agency or pose
a serious hazard to his safety."

i The answers to interrogatories which the Court required
\ N .
the Director to answer gave in greater detail the information

contained in the affidavits. The three qguestions with respeact

»r
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to which the Director claimed privilege and his answers to
those questions are set out in footnote 4 above.
1. Those claims of privilege must be sustained

under the rule announced in United States v. Reynolds, 345 U.S.

-1, 7-8, quoted and followed by the Fourth Circuit in section I
of its opinion in this case, 399 F.2d at 788.
2. Thé Director's affidavit, quoted above, supported
' by his answers to interrogatories, shows: |
7 (a) that fhe instrﬁctions to Raus were given
-by a subordiﬁate official of the Agency, auﬁhorized to do so,
and acting in the course of his prescribed duties and not by an
unauthorized underling; and
(b) that'Helﬁs, as Deputy Director of the Agency
in Decenmber, 1964, Qas authorized to énd did-ratify and approve
the action taken by the céunterintelligence officer who instructed
Juri Raus to warn members of the Estohianremigre groups that
Eerik Heine was a Soviet intelligence operative, a KGB.agent.

‘It is unnecessary to consider whether the reiterated
approval of the instructions by Helms as the present Director
wouid be sufficient.

- Héving made the additionai, limited inqﬁiry directed
 by the Fou;th'circuit, this Court céggIGQes that summary judg-
ment should bé entered for the defendaﬁtj‘

/
- //(/k///\
U.S. Di trlct Court

10
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Filed October 17, 1969
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MARYLAND
EERIK HEIFE )
)
Plaintiff )
)

v. ) Civil Action No. 15952

)
JURI RAUS )
)
Defendant )

ORDER
This cause came: on for hearing before the Court on October
17, 1969 for the purpose of establishing the procedure in which
further inquiry may be had and additional findings be made

thereon in accordance with the conditional mandate in the

remand of this case from the United States Court of Appeals for

the Fourth Circuit.

That Court reversed and remanded this case on the ground
that there was a permissible inference in the record before it
"that the instructions (to Juri Raus to speak of the plaintiff
as he did) were given by an unauthorized underling and that his

action has never had the approval of a responsibile official of

the Agency having authority to issue or approve such instructions|

The Fourth Circuit further stated:

. .if the plaintiff represents to the District
Court serious reliance upon the inference, further
inquiry may be had and additional findings made.
The inquiry should be directed to the identity of
the official within the Agency who authorized or
approved the instructions to Raus. Disclosure
of the identity of the individual who dealt with
‘Raus is notr+required; the answer to be sought is .
whether or not the Director or a Deputy Director -
or a subordinate official, having authority to do
so, authorized, approved or ratified the instruc-
tions.

Hand delivered by Stanford on October 17 1969 immediately prior to the

Hearing set for 12 noon on that date.
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quested‘that he be permitted to take the deposition of the

' affidavit of Richard Helms, dated February 10, 1969, at the

| Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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Aﬁ a preliminary informal conference held by the Court on ;

February 10, 1969 with counsel for the parties and for the

government, this Court received and noticed a statement filed.'

by the plaintiff that he placed "serious feliance" upon the

inference referred to in the appellate opinion. Plaintiff re-

Director of the Central Intélligence Agency under the super-
vision of this Court in order to establish the factual basis

for the inference. Counsel for the defendant. exhibited an

conference together with a proposed Motion ‘for Summary Jﬁdg—
ment. The Court reviewed the Helms affidavit and suggested that
the same might be amplified by a further affidavit to qualify
questions raised by certain statements therein. Counsel for
the defendant and for the government agreed to request the
Director oflthe Central Intelligence Agency for a further
affidavit to clarify the questions raised by the Court. It was
agreed that the plaintiff would not be required to file a
responsive pleading to defendant's Motion for: Summary Judgment
until such time’as the inquiry directed by the Court of Appeals
was concluded. Upon discussion as to the nature of the questions
sought to be put to Richard Helms on deposition by the plaintiff,
lthe cougt directed that the plaintiff reduce the general areas
of his questions to writing so that more careful consideration
could be given to them both by the proposed deponent and by the
Court. .

Th;reafter: on“EéEEEapygié, iQ§§ the défendaﬁt fiied a -

Motion for Summary Judgment, together with points and authorities




f___________ﬂr___*fgggﬁ
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and a supporting affidavit by Richard Helms dated February 10,

1969. On March 19, 1969, .plaintiff submitted for consideration

thirty-five (35) general quéstions in writing covering the gen-
eral areas on which he proposed to depose Richard Helms. On

April 3, 1969, defendant filed objections to the proposed

_ deponent answering any of said questions, and on the same day,
an additiongl affidavit from Richard Helms was filed, dated
'A ril 3_ , supplementing his previous affidavit of February
10, 1969; The United States filed a Statement on behalf of the
Director and the Central Intelligence Agency concerning the
questions proposed by the plaintiff to Richard Helms, advising"
the Court that the United Sfates would await the ruling of
the Court as to whether any of the proposed questions would be
allowed, and if so, that a later determination be made as to
‘whether or not it would be necessary for the Director of the
Central Intel}igence Agency to make an official claim of privil-
ege on the ground of secrecy with respect to any of the infor-
ﬁation sought to be elicited through said questions.

On June 6, 1969, this cause came on to~be heard at a‘formal
hearing upon oggéctions of the defendant to certain general
questions which the plaintiff proposed to develop at a deposi-
tion of Richard Helms before this Court. The Court considered
‘the plaintiff's questioné seriatum and heard arguments of
counsel thereon.’ Thereupog; sgbject to a fufther report from

the United States as to whether the Director of the Central

RASKAUSKAS

o Intelligence Agency would file a claim of privilege against the

‘ KENNELLY ' " » ’ N
| . .
| ATTORNEYS AT LaW disclosure of state secrets with respect to any of the proposed
} SUITE 607 )
3 1200 18TH STREET, N. W. N R N . . .1
| WASHINGTON, D. C. 20036 questions, and reserving ruling on the claim of privilege as to
‘ 223.2730

i -3 -
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area of questioning in response to general question number (4).
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each of said proposed Qengral questions, the Court ruled that
plaintiff's general questions (3), (4), (5), (9), (12), (15),
(16), (17), (lé); (19), (20), (21), (22), and (29) were within
the inquiry directed under the remand by'thec Court of Appeals.
Questions (13) and (14) were to be re-examinied in the light

of any r?sponse which the Director might make to the general

Defendant's objections to questions (1), (2),.(6), (7), (8),
(10), (11), (22), (23), (24), (25), (26), (27), (28), (30), (31)
(32), (33), (34) and (35) are sustained.

Thereafter, on July 16, 1969, this Court received a letter
from J. Walter Yeagley, Esquire, Assistant Attorney General of
the United States, advising the Court that the United States
strongly opposes the suggestion that a deposition upon oral

examination be taken of the Director of the Central Intelligence

Agency, and further advising the Court that subject to the claim|

of‘privilege, the Director respond in writing to the questions

which the Court ruled to be relevant. On September 29, 1969,

Richard Helms responded in writiné and under oath to all of the
questions allowed by the Court. Mr. Helms made partial answers
to questions (3), (5), and (12), and he formélly asserted the
privilege status of further answer to said questions and de-
clined to give further information to the same pursuant to the
authority»vesﬁéd/in him as’Director of Central Intelligence.
Allyother questions were answered without any claim of privilege,

" The Court having considered the pleadings filed herein,

A\ . .
¥ . o

the affidavits and answers of the Director of Central Intelli-

gence, the communications of counsel both for the parties and

-4 -
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parties and for the government, and ithagpearing to the Court

that the Director of Central Ihtelligence has not asserted a
b

formal claim of privilege as to all of the proposed general
_guesﬁiggg_of theﬂplaintiff, it is therefore the opinion of the
Court that a deposition under the supervision of this Court of
the Director~of Central Intelligence would facilitate the in-
quiry directed by the Court of Appeals on remand of this case,
and accordingly,

IT IS ORDERED:

- That the deposition of Richard Helms, the Director of

Central Intelligence, be and the same is hereby ordered before

this Court on the | day of , 1969,
and shall begin with the general questions permitted under the
Court's ruling of June 6, 1969, subject thereafter during the
interrogation of the deponent to a formal claim of privilege
by the deponent and a ruliﬁé thereon by the Court, and further

subject to in camera inquiry should the same be necessary to

and further protective measures as may appear appropriate to

this Court.

for the government, and after hearing argument by counsel for the

safeguard the interest of the United States, and under such other

CHIEF JUDGE
United States District Court

/
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Subject: Heine v. Raus - On Remand

September 30, 1969

Honorable Roszel C. Thomsen

Chief Judge, United States
District Court

District of Maryland

United States Courthouse

Baltimore, Maryland 21202

Re: Heime v. Raus C.A. No. 15952

Dear Judge Thomsen:

This is with further reference to my letter
of July 16, 1969, concerning the written gquestions
which were directed to the Director of Central
Intelligence by the plaintiff in the captioned
case.

Enclosed hexewith are the written responses,
under oath, of Mr. Richard Helms, Director of
Central Intelligence, to each of the guestions which
were ruled by the Court to be relevant to the remand
proceeding. As indicated below, a copy of Mr. Heln's
answers are being mailed today to 21l counsel of
record in the case.

sincerely,

/s/ J. Walter Yeagley

J. WALTER YEAGLEY
aAssistant Attorney General
Paul R. Connolly, Esq.
Williams & Connolly
1000 Hill Building
Washington, D. C. 20006

E. Barrett Prettyman, Jr.,Esq.
Hogan & Hartson

81% cConnecticut Avenue, N. W.
Washington, D. C. 20006

cc: Mr Houston., CIA
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Prnest C. Raskauskas, Eaq.
1200 - i8th Street, H. W,
Suite 607

Washington, D. C. 20036

Robert J. Stanford, Bsq.
1825 K Btreet, M, W.
Washington, D. €. 20608

Stephen H. Suchs, Esqg.
United Statesz Attornay
District of Meryland

429 Post Office Building
Baltimore, Meryland 21202
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
EERIK HEINE, )
Plaintiff )
v. o ) Civil Action No. 15952
JURI RAUS, )

Defendant )

ANSWERS OF RICHARD HELMS TO QUESTIONS
PROPOSED BY PLAINTIFF

Richard Hélms, Director of Central Intelligence, being first duly
sworn, and in accordance with the Court's rulings of June 6, 1969, makes

answers to the below stated questions as follows:
'y (egt
y et

1. Question 3. You state categorically and conclusively that the
counterintelligence officer referred to in paragraph 4 of your fifth Affidavit
had a certain assigned function and was acting in accordance wxith his
prescribed duties. What was the "assigned function' and wh:: were the
"prescribed duties'f of the said counterintelligence officer wi.n reference
to the statements made by Juri Raus against Eerik Heine?

Answer
Ag stated in my Affidavit of February 16, 1969, t.¢ coanter-
nte..igence officer's function and duties, with reference to the statements
:ac. by lari Raus concerning Eerik Heine, wel . afcpuar: the Agency's

.ate. :yence scurces developed within Estonian emigre group. .

As Director of Central Intelligence, I determine t-.a wo. ... be
cont:zry to the interests of the security of the fore: m inteli. . .ce - vities
£ t¥ - United States to give further information as to the av=’ . ed co.iter-
inteliigence functions or the prescribed duties of the countew . :llip:s o

x\
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officer referred to in paragraph 4 of my Affidavit of February 10, 1969, and,
accordingly, pursuant to the authority vested in me as Director of Central
Intelligence, I formally assert the privileged status of such information and

respectfully decline to give further information in answer to question 3.

2. Question 4. In paragraph 5 of your Affidavit of February 10, 1%9,
you state that the entire matter was reviewed by you personally as Deputy
Director of the Agency. State specifically what was included in the entire
matter which was reviewed.

Answer

I met with certain senior Agency counterintelligence officers. At
that time I reviewed a written record prepared by them which set forth
information concerning Eerik Heine as obtained by this Agency through
confidential intelligence sources upon which was based their conclusion that
he was a dispatched Soviet agent. Included in my review of this infarmation
and the discussion held with these Agency officers at that time was the
instruction furnished to Raus that he should warn members of the Estonian
emigre groups that Eerik Heine was a Soviet intelligence operative, a KGB
agent, as given by the counterintelligence officer responsible for safeguarding
sources of intelligence developed within Estonian emigre groups, together
with the manner in which Raus had executed those instructions which were
issued by said responsible counterintelligence officer. Upcn concluding this
review and discussion, and acting in my capacity as a then Deputy Director,
witl: responsibility for all Agency counterintelligence operz’ions, I ratified
and approved the action taken by the counterintelligence officer who
instructed Juri Raus to warn members of Estonian emigre groups that

Eerik Heine was a Soviet intelligence operative, a KGB agent.

Page Two

Approved For Release 2005/01/27 : CIA-RDP75-00770R000106020003-9

i

'




. e Approved For Riffse 2005/01/27 : CIA-RDP75-00770R¢J) 00020003-9

et

3. Question 5. In paragraph 5 of your fifth Affidavit, you allege
that the entire matter was reviewed by you in Decemberl of 1964, and then
as Deputy Director with responsibility for all Agency counterintelligence
operations, you ratified and approved the action taken by the counterintelli-
gence officer who instructed Ju;'i Raus to warn members of the Estonian
emigre groups that Eerik Heine was a Soviet Intelligence Operative, a KGB
agent. What prior authorization, instruction and legal statutory authority
did the mentioned counterintelligence officer have for taking his stated
action prior to your subsequent ratification?

Answer

In paragraph 4 of my Affidavit of February 10, 1969, I stated that
the counterintelligence officer responsible for safeguarding sources qf
intelligence developed within Estonian emigre groups, acting in accordance
with his prescribed duties, instructed Juri Raus to warn members of
Estonian emigre groups that Eerik Heine was a Soviet intelligence operative,
a KGB agent.

As Director of Central Intelligence, I determine that it would be
contrary to the interests of the security of the foreign intelligence activities
of the United States to give further information concerning the prior
authorization or instruction to the counterintelligence officer referred to in
paragraph 5 of my Affidavit of February 10, 1969, other than that provided

in my answer to question 3, and, accordingly, pursuant to the authority

i vested in.me as Director of Central Intelligence, I formally assert the i
{ privileged status of such information and respectfully decline to give further
cged st

information in answer to question 5.

i 4. Question 9. Was the counterintelligence officer referred to in

paragraph 4 of your fifth Affidavit such an employee of the CL4, at any of

Page Three
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the times complained of, as to come under the provisions of the Central
Intelligence Agency Retirement and Disability system?
Answer

No. The counterintelligence officer in question was, at é.ll times
complained of, a full-time staff émployee of the Agency and was covered by
the provisions of the Civil Service Retirement Act.

The Central Intelligence Agency Retirement Act of 1964 for Certain

Employees was approved October 13, 1964,

‘qv? v bt S

v

5. Question 12. What was the grade and salary of the counter-
intelligence officer referred to in paragraphh 4 of your fifth Affidavit at the
time he instructed Juri Raus to warn members of the Estonian emigre
groups that Eerik Heine was a Soviet intelligence operative, a KGB agent?
Answer

As stated in my answer to question 9, the counterintelligence
officer in question was, at all times complained of, a full-time staff
employee of the Agency. He was paid annual compensation at a rate in
accordance with the Classification Act Amendments of 1962,

As Director of Central Intelligence, I determine that it would be

contrary to the interests of the security of the foreign intelligence activities

of the United States to give any information regarding the grade and salary

IE of the counterintelligence officer in question, and, accordingly, pursuant
i
© to the authority vested in me as Director of Central Intelligence, I formally

assert the privileged status of such information and respectfully decline to

give further information in answer to question 12.

6. Question 15, When was Raus instructed to make the utterances

of November 9, 19637

Page Four
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Answer
During the course of several meetings which occurred during late
May and June 1963 between Raus and the counterintelligence officer referred

to in paragraph 4 of my Affidavit of February 10, 1969.

7. Questi‘on 16. What was the instruction?
Answer

As I have stated in paragraph 4 of my Affidavit of February 10, 1969,
Juri Raus was instructed to warn members of the Estonian emigre groups

that Eerik Heine was a Soviet intelligence operative, a KGB agent.

8. Question 17. When was Raus instructed to make the utterance
of July 4, 19647
Answer

During the course of several meetings which occurred during late
May and June 1963 between Raus and the counterintelligence officer referred

to in paragraph 4 of my Affidavit of February 10, 1969.

9. Question 18. What was the instruction?
Answer

As I have stated in paragraph 4 of my Affidavit of February 10, 1969,
Juri Raus was instructed to warn members of the Estonian emigre groups

that Eerik Heine was a Soviet intelligence operative, a KGB agent.

10. Question 19. When was Raus instructed to make the utterance
of September 4, 19647
Answer .
During the course of several meetings which occurred during late
May and June 1963 between Raus and the counterintelligence officer referred

to in paragraph 4 of my Affidavit of February 10, 1969.

Page Five
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11. Question 20. What was the instruction ?

Answer

As I have stated in paragraph 4 of my Affidavit of February lO,y 1969,

Juri Raus was instructed to warn members of the Estonian emigre groups

that Eerik Heine was a Soviet intelligence operative, a KGB agent.

12, Question 21. Was there any modification or change of the

instruction or instructions?
Answer

No.

13. Question 22. If there was a modification or change of

instruction or instructions, what was the basis or reason for such

modification or change?

Answer

This question is considered not applicable in view of my answer

to question 21.

14, Question 29. t any time prior to November 9, 1963, did the
counterintelligence officers responsible to you, as stated in paragraph 4 of

your February 10, 1969, Affidavit inform you as Deputy Director of CIA of

their conclusion that Eerik Heine was a dispatched Soviet intelligence

operative, a KGB agent?

Answer

To the best of my recollection, I was not personally informed prior

to Novembexr 9, 1963 by the counterintelligence officers referred to in

paragraph 4 of my Affidavit of February 10, 1969 of their conclusion that

Eerik Heine was a dispatched Soviet intelligence operative, a KGB agent.

P
i

A

s R Ly
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Richard Helms

Page Six
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STATE OF VIRGINIA )
) ss
COUNTY OF FAIRFAX )

Subscribed and Sworn to before me this

September 1969,

. sor I g c
S A /’. s

—

7

Notary Public

. . g . Lo 7
My commission expires ~{ 7/ ¢ g r Y,
7

Page Seven

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




Approvtor Release 2005/01/27 : CIA-RDP75‘770R000100020003-9

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




STAT Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

Next 1 Page(s) In Document Exempt

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9



Approv‘or Release 2005/01/27 : CIA-RDP75.770R000100020003-9

N2

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




STAT Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

Next 1 Page(s) In Document Exempt

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9



Approv‘or Release 2005/01/27 : CIA-RDP75‘70R000100020003-9

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




STAT Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

Next 2 Page(s) In Document Exempt

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9



Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




STAT Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9



Approved For Release 2005/0

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




STAT Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

Next 6 Page(s) In Document Exempt

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9



Approv.:or Release 2005/01/27 : CIA-RDP75‘770R000100020003-9

Approved For Release 2005/01/27 : CIA-RDP75-00770R0001v00020003-9




STAT Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

Next 1 Page(s) In Document Exempt

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9



Approved F‘orvReIease 2005/01/27 : CIA-RDP75-00770R0001000

- BEST COPY
- Available

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




2

Approved For ‘ase 2005/01/27 : CIA-RDP75-00770‘0'1 00020003-9

1
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE, )
Plaintiff, )

V. ) CIVIL ACTION NO. 15952
JURI RAUS, )
Defendant. )

‘Baltimore, Maryland

Friday, June 6, 1969

The above-entitled matter came on for hearing
before His Honor Roszel C. Thomsen, Chief Judge, at 10:20

o'‘clock a.m.
APPEARANCES

D L T S WY

(Same as heretofore noted.)
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TRANSCRIPT OF PROCEEDINGS

THE COURT: Good morning.

As I understand it, what we are here to do today
is to conéider whether the plaintiff should be allowed to ask
Mr. Helms the general guestions which'they filed on March 20th.
Particularly, we are here to consider the objections of the
defendant‘to the interrogatories for the'reasons stated by the
defendant in their opposition.

If the court sustains the objecfions of the
defendant to all of the interrogatories, the question of
summary judgﬁent would be a relatively simple argument, I
should think. We could set a date for it, if plaintiff is
not prepared to go ahead with it today.

On the other hand, if the court finds that some
of the questions are permissible under the remand, or appro-

M———-——L . ——— ———————

priate under the remand, then we have to have a further hearing
_—

or a further report from the government gg;to whether they are
’—f ) E—
going to assert privilege with respect to any of those ques-
ey S,
tions.
w

I ihink the record might show, also, that at
the conference on February 10th, there was a canference about
it after the affidavit of the director Of the CIA, Mr., Helins,
had been filed.

At that time, based on the arguments that were

made then, the court suggested twe questions which should be
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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3
' answered byﬁi‘vxf; Helms to clarify particularly paridagraph 4, I
believe it was, of his affidavit.

1 understand that he has made a suppleﬁentary
affidavit, or answer, to those questions which clarify the
points which the court raised.

I do not mean tc pravent plzintiff from arguing
that they are not sufficiently clarified, but I think it covered
what the court asked.

Since we have objecticonzs by the defendant here
to the interrocgatoriszs proposed by the plaintiff, do you want
the defendant to open and state its position and then you

‘ answer it, or would plaintiff like to cpen and clcose on the
propriety of the interrcgatories?

Have vou given any thought to how you ware going
to handle it? |

| MR, RASKAUSKAS: Your Honcr, I don't think it
would be inappropriate feor defendant's counsel to érgne their
cbijections to the gensral guestions which we proposed te ask‘

on deposition.

Howevey, I would have one general objection
to their objections, and thaet would be cn the ground that some
of the things arqued by the defendant here arevpersonal
to the director of the Central Intelligence Agency. And I
‘ do not think that the defendant or his counsel can interpose

objections on behalf of the agency.
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' So I object to the form of the objections, coming
through the defendant. Mr. Connolly and Mr. Prettyman have not
yet entered appearances as counsel on behalf of the agency. I,
therefore, do not'thinkp as a matter of form, it is appropriate
for them to argue on Eehalf of the agency.
The thrust of many of these objections is a
statement of the agency's position. I think that position

would be better taken by the director or by his own counsel.,

/

\// (THE COURT: 1t seems to me, if the director has

calready taken a claim of privilege on a certain point and

if that privilége wag sustained by this court and the Fourth

‘ ' Circuit, the defendant can certainly refer to those facts as

being matters which are really res 4judicata or law of the case

at this time. And it is not necessary to go back and have the

Secretary reassert his privilege, which has been asserted and

— sustained.
That is wmy understanding of the defendant’'s
position.
Ivthink; insofar as those are the facts, I would
be disposed to agree with the defendant.

I have an open mind and would want £o hear from

both sides as to whether what I have just said applies to 211
of the questions, or only to some of them,
. MiE. CONNALLY: I &hink it is hardé to deal in a

vacuum, Your Honor.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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THE COURT: That is right. I think we have to

start with the first guestion. and go right straight through.

T think we caa just take them one at a time.

Obviously, some of them come in groups After

we have had the first one of the group, we can either argue

that one or argue tha whole groux

MR, CONNALLY: Let me, then, start, Your Honor.

I think that would be the orderly way. gince the defendant has

pased the objection.

THE COURT: All right.

AL

MR, COA& \ LV s would like to make a prefatory
statemsnt as

ng of how we are here.

n the first appeal, agreed with Your Honox's firs ind

T+ found one haole in tha gase

THE COURT: You irst appeal and in

the first opinion. Thers has been only one appeal in the

case, so it would be "the"

appaal.,

MR, CONNALLY Yos, Your Honeos.

THE COURT: All right.

‘MR, COMBALILY: "The District Court was guite

correct in ite allowance of the goverrnmental claiwm cf the

privilege of secrecy,” tha
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defamation suits, we also agree generally with the Distriect
Court, its analysis of Barr v. Matteo and its reasoning, Ehﬁugh
we coma to the conclusion thét one more detail should have béen
supplied before entry of summary Jindgment.”
| THE COURT: T have a Xerox copy of the opinion,

and I went over that last night.

MR, CONNOLLY: Yas, Your Honor.

At page 13 of.the opinion; the court =ays:

"Wwn conclude that the absolute privilege is
available to Raus if his instructions were issued with the
approval of the Director or of a subordinate authorized by

‘ the Director,

instructions, or if the giving of the instructions was subse-

in the gsubordinate's discretion, to issue such

quenitly ratified and approved by such an offieial.”

THE COURT: Yes.

MR, CONNOLLY: And I think what comes next is
very significant:

"Thcuqh the Direator's affidavits state that Raus
acted under instructions of the CIA, which certainly strongly
implies that tbe instructions were given hv. or with the
approval of, a respensible, authorized official of the Agency

and though the Dire to 's appearance in the case carri with

‘ it a strong implication of his personal ratificaktion and

approval, it is said that on the present record there is still

b
1 Appr&eﬁ‘?—’brﬁ}l’ea%e’zxdgffﬁ?}}‘ie Kor7s eoo%?osRoéfﬁidoé’z%%o‘ﬁ'%re given by
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an unauthdrizgd undexrling and that his action has never had
the approval of a responsible official of the Agendy having
authofity to issue or approve such instructions. The inference
seems ﬁnlikely, but we cannot say it is foreclosed by the present
record."

They go on to say:

", . . we will vacate the judgment so thaé, if
the plaintiff represents to the District Court serious reliance
upon the inference, further inquiry may be had and additional
findings made." |

Wow, I think this is the scope of the inquiry,
what comes next:

"The inquiry should be directed to the identity
of the official within the Agenéy who authorized or approved
the instructions to Raus. Disclosure of the identity of the
individual who dealt with Raus is not :equifed: ;ﬁe_answer to
be sought is whether or not the Director or a Deputy Director
or a subordinate official, having authority to do so, author-
izged, approved or ratified the instructioqs.”

It proceeds to say that, iérthe court thinks
that it would violate state secrets, you can make appropriate
inguiry in camera.

Now, ¥ take it that.that is the scope of the
remand.

When we gathered together on February 10th, Mr.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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Raskauskas for the plaintiff éaid that he wanted to take the
depositions,. and Your Honor asked him to inform you as to
the kiﬁd of questions he wanted to put. We had a discussion
that ranéed over some considerable period of time.

My recollection is that many of thuse questions
were not precisely aimed at the target. 5o, for the purpose of
coming to grips with something definitive, Your Honor sﬁgqested
that the kind of questions to be put be redueea‘to writinq
so that we could then meaSuré the precise wordihq of the gues-
tions against the scope of the remand.

Following that conference, I wrate.?cuf Honor
a letter of Febyuary L4th, setting forth what I understood
those procsedings were to be, and I do not think there is any
dispute about it.

Mr. Raskauskas and HMr. Stanford, in due course,
didAsubm;t a series of questions, and then I have directed
objections to thess guestions on the grounds that all of them
are immaterial, unnecessaxy, and not pertinent to the scope
of the remand.

At page 1 of my objections I set forth the
court’s approvai of the doctrine of absolute privilege and
the Fourth Cirecuit's direction as to the scope of the remand.

1 think we have, also, following Mr. Raskauskas'
statement”that he 4id rely upon the permissible iﬁfarence that

ApWeﬁ%ﬁ"ﬁehﬁsé@GﬁﬁﬂZWamm SO0ZPOR00P 106030888 9provided the
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. court with another atffida';?it from Mr. Helms in winich he says:

Cne, that & responsihle counterintelligence
officer, acting in accordance with his prescriﬁed_duties,
instructed Juri Raus to make the warning with wﬂicﬁ we are

" familiar.

And that he, in his capacity és &eputy director,
révieweé the conduct of this cfficer and Raus and subsequéntly
ratified it.

Your Honor had an iaquiry at the February 10th
hearing as to whether or not the subdrdinate‘officef who made
the evaluation that Weine was a dispatch agent was, in fact,

‘ the séme person who furnished Raus the instructions.

Paragraph 2 of My. Helms' affidavit of April
2nd rasponds to the inquiry which Your Honor made. He says:

“The counterintelligence officer referred [Eo]
in the cecond sentence of the said paragraph 4 was one of
the counterinteliigence officers referred to in the firse
sentence of that-paraqraph."

So that is the state of the racord at the
moment. The present dirsctor of Centrai Intelligence hkas now
stated that:

e e e ﬁhe counterintelligence officer respon-

sible for safeguarding sources of intelliligeunce developed
within Estonian emigre groups, acting in ascordance with his

prescribed duties, instructed Juri Raus to warn members of the
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. Estonian emigre groups that Ferik Heine was a :Soviet intelli-
gence operative,"‘and that the person who made those instruc-
tions was one of the persons who came, again, within the
scope of his duties, to the conclusion, based upon sources of
information available to the agency, that Heine was the kind
of person described in the alleged defamatory statements.

That being so, and that being the state of the
racord, let's test the questions.

Question 1 begins at page 4. You will see my
opposition repeats the question and then-gives the answer.

6?£g, "Question 1. Cite and state the text of the
‘ statutory authority and the implementing authority upon which
you rely for Ehe allegations contained in paiaqraph,3 of your
Affidavit of February 10, 1969, wherein you allege the purposes
of the counteriﬁtelligence operations within the CIA."

¥ say:

“This question ig objectionable because it is
bayond the scope of the remand. The Court of Appeals has
detaermined the extent of the Agency's authority in the
present controversy.”

NMow, thers s@ouldn'& be any doubt agbout that.

On " pages 12 and 13 of the typewritten copy of your opinion,

v

1

. : it is stated:

"The Court concludsz that activities by the

CIA to protect its foreign intelligence sources located in
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the United Statés are within the power grahted hy Congress to
the CIA."

That is in your opinion.

THE COURT: Yes,
MR. CONNOLLY: And that, of course, is affirmed
by the Fourth Circuit, ecertainly by implication, because they

did not reverse on that ground.

THE COURT: Well, they said that, with the excep-

tion of this one item, summary judgment was properly granted,
as I

3

understand it, which must mean that they agree.

MR, COMNOLLY: So it iz irmmaterial to find out

what statutory authority the CIA had to act in this counter-
intelligence f£ield.

T
o

We have been over that. and. therefore,

think this is an immaterial question.

THE COURT: All right.

MR. CONNOLLY: Shall we take it up onme at a time,
Your Honox?

THE COURT: Ves; I think we had hetter take it
up one at a time. This is rather basic. Did the Fourth
Cironit sav anything on the subject?

T ‘discussed this point more fully than they

MR. CONNOLLY: I think Your Honor is right:; vou
did.

They said at page 9:

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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“The CIA and its Diréctbf“ -

THE COURT: Wait avﬁiﬁute. 0f what?

MR. CONNOLLY: The Coﬁrt of Appeals’ opinion.
When they'first filed it, Your Honor, they sent it out this
way, and I just gave you a copy of it.

THE COURT: WWell, then, somebody took.it back.

MR. CONNOLLY: I have another covy of it right
here.

THE COURT: Page‘what?

MR. CONNOLLY: Page 9.

THE COURT: All right.

MR. CONNOLLY: "The CIA and its Director are
specifically chaxrged with the duty and responsibility of
protecting sources of foreign intelliqénce and methods‘of
collecting such intelligence from unauthorized disclosure.
That aliens within this éountry are sources of foreign intel-
ligence, as claimed by the Director, has been recognized by
the Congress. If the Director determines that an alien’'s
entry for permanent residence in the United States is in the
interest of national security or essential to the Agency's
intelligence mwission, the entry of the alien and his familv
is allowed though they would be otherwise inadmissible.
iinlike Barr, who acted under no direction or specific author-
ization to issue press releasés, action here to protect the

integrity of sources of foreign intelligence was explicitly
Approved For Release 2005/01/27 : CIA-RDP75- 00770R000100020003 9
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~ directed by Congress."

I think that is a more capsulized version of
what vou said, Your Honor.

THE COURT: And they cited the authotities for
it. |

MR. CONNOLLY: Correct.

THE COURT: It is on page 399 F. 24 789, and
the footnotes citing the statute are Footnotes 7 and 8 to the
opinion of the Fourth Circuit on that page.

MR. CONNOLLY: I% is, in our opinion, immaterial
to inquire into the statutory authority to act in this field.

THE COURT: 'ell, he is talking about statutory
authority for paragraph 3 of the affidavit. Now, let me find
that affidavit.

The question deals with paragraph 3 of the

' - T
affidavit: (lf frr 1 ’N?)
- "On those occasions specified in paragraphs 5,
6§ and 7 of the complaint filed in this actien, és a Deputy
Pirector of the Agency, I was charged by the Director of
Central Intelligence, with the specific responsibility, among
others, for the conduct of the Agency's counterintelligence
operations, the purpose of which is to protect intelligence
activities, sources and methods against the operations of
foreign intelligence serviges. ®
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¢

I uﬁdersﬁand your point that it has been decided.
Is there any question that that is the statutory authority?
Let's see. Does the CIA claim iﬁ has authority ﬁnder anything
else other than that?

This is not a gquestion of fact. This is a ques-
tion of law, it seems to me. It is not something io ask the
director. It is an attempt to reépen a rquestion of law that-
has already been decided by tﬁis court and by the Fourth
Circuit.

. Now, what is the basis for your\;éking the director
that question?
. - MR. RASKAUSKAS: 'ell, very frankly, one of the
bases is that of a question of credibiliﬁy. I would like to
, o e
see if this statement that is made under ocath can be backed
up with sta;utory authority.

Mow, this paragraph, Your Honor, was gratuitously
made in this affidavit. If the question has heretofore been
resolved, I don't see the necessity for it having been
included in the affidavit.

If it has been, however, included in.the affidavit,
then it is certainly_within the purview and riqht.of the
plaintiff to inquire into the credibility of this statement.

‘ He has made an allegation here that the plaintiff

asserts he cannot sunport by statutory authority, because the

statuteory authority heretofore submitted has been that the
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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director is to protect intelligence sources and methods from
unauthorized disclosure against the operations of foreign
intelliqénce services.

Since this statement is made, I would like to
find out the legal basis for this statement and also --

PHE COURT: I do not think that is a matter for
the Secretary, and I do no£ think it is a ﬁatter of credi-~
bility. |

| Does the CIA want to refe; the Court to any
statutes other than the one cited by the Fourth Circuit, or
any cited by me, whether cited by the Fourth Circuit or not?

MR. KRAMER: Your ﬁonor, they are the basic author-
ities.

THE COURT: The basic authority? You mean they
are the only ones --

MR. HOUSTON: That we are relying on.

THE COURT: All right.

MR. STANFORD: So that if they do not have
authority under the enunciation of 50 U. S. C. 4034(3) and
403g, then they would be -

.MRB CONNOLLY: There is one other statute that
T think should be called teo your attention.

THFE. COURT: All right.

MR. CONNOLLY: This just points out that this is
not a factual question. It is a law question. There is R
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general section of Title V, United States Code, which permits
an agency head te subdelegate authority throughout the agency.
THE COURT: That is a general principle. That

igs cited in one of the --

MR, C()NNQLLY: Yes.

MR, RASKAUSKAS: That is cited in<Juage Craven's
dissent where he savs that the delegation proffered by Richard
He lms céme long after the faat and really had no evidentiary
efficaciousness.

MR. CONNOLLY: That is a dissent, of course.

THE COURT: Which section of Title V?

' MR. CONNOLLY: I ecite it later on in these rages,
Your Honor.

THE COURT: I remember that vou eited it, and
I locked at it actualily this morning before breakfast,_but
I did not bring the book.

MR. KRAMER: It is on page 4, Your ionor.

MR. CONNOLLY: It is on page 4, I am told.

THE COURT: 301 and 3027

MR. CONNOLLY: 301 and 302.

THE

(9]

OURT: A1l right. I think it is a guestion
of law, and I will -~ also, it is my present inclination %o
‘ think that it is a question of law which was decided oy

this court and affirmed by the Fourth Circuit, with some

RS SRS Oy lease 2005/01/27 : CIA-RDP75-00770R000100020003-9
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A1l right, Quégticn 2.

MR. CONNOLLY: "Cite and state the text of the
statutory and implementing anthority ﬁnder which the couter-
intelligence 0fficer:im éaraqraph 4 of your Affidavit of Feb-
ruary 10, 1969, was charged with baing ‘responsible for safe-
guarding sources of inteiligence develeoped within Estonian
emigre groups.'”

T say this iz immaterial also. "Approp£iate
Agsancy authority to act as questioned was recognized by the
‘fourt of Avpeals” on the same basis as we dealt with in No.

1. And “if the intent of the interrogator is to inguire
whéther authoriﬁy can be delegated within the Agency, the
question calls foxr a legal conslusion which is inappropriate.”
However, the provisions of Title 5, Sections 301, 362, provide
for subdelegation.

MR. RAPRAUSEAS: The provisions of Title 5 pro-
vide for a subdelegation, but that indicates mersly a potency.
Wa Ao not know if that potency was activated by an actual
delegation.

THE COURT: Well, he has gaid that it was. He
has said that it was in his affidavit.

MR, STANFORD: That is the conclusion which we
would like to penstrate.

THE COURT: You mean yvou want the regulaticns?

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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MR, STAN?ORD: Mo, we would like to get behind
that to find out what is hehind:his conclﬁsory statement.

THE COURT: Well. let me ask this. There are two
strings to the bow hera for the defendant:

One, thgt it was authorized: and, second, that it
was ratified, as the Fourth Circuit said.

How are you possibly going to overdqme ratifica-
tion?

MR. RASKAUSKAS: Your Honor, by s searching inquiry
to ascertain the facts and the truth, and this can be no
better way accomplished than by taking tﬁe deposition of
someone who has submitted six affidavits in this case.

Our nosition is basicallv that we have tried this
case by affiddvit, Your Honor. That the director of the CIA
has been telling secrets, enough to put us out of courﬁ. But,
we have not had an opportunity to inquire of him about ths

disclosures he has made.

THE COURT: The Fourth Circuit ruled aqéinst Fou
basically on that, after this court did, on thag basic ques-—
tion. And I am bound by tha%, whether I agreed with it or not.

MR. RASKAUSKAS: Oh, T agree *o that, Your Honor.
Surely.

‘ ' THE COURT: I think vou are trying to reopen the

whole case that has been decided. and T do not think that is

Apia’nio’éhélro?:h%leaea'96057§1/§’i . EPARHPY5-00770R000100020003-9 .
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But, if we are talking abqut statutory authority,
does the CIA or the government or the defendant rely upon any
other statute than those which were mentioned in connection
with No. 1?2

MR. CONNOLLY: No, Your Honor. It is the same
objection, basically.

THE COURT: I think it is the same point. All
right.

MR. CONNOLLY: WNo. 3 -~

MR. STANFORD: Just for the record, No. 2 is,
likewise, disallowed?

THE COURT: I am not ruling vet. I am not doing

this off the cuff. I am hearing what you are saying, and I

may express tentative views so that either side may amplify

or dispute them before I make a final ruling. I am going to

~

make some ruling in writing on this.
MR. CONNOLLY: "3. You state categorically and

conclusively that the counterintelligence officer referred

to in paragraph 4 of your fifth Affidavit had a certain assigned

function and was acting in accordance with his prescribed

duties. What was the ‘assigned function' and what were the
‘prescribed duties' pf the said counterintelligence officer
with reference to the statements made by Juri Raus against

Ferik lieipe?"”

Let's take a look at paragraph 4 of that affi-
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davit.
It states:

"P

D-I..

.or to November 9, 1963, this Agency through
econfidential intelligehce sources available to it received
certain information concerning Ferik Heire which was analyzed
and evaluated by counterintelligence officers responsible to
me, who reachad the conclusion that Terik Heine was a dis-
ratched Soviet intélligence operative, a KGB agent. In the

performance of his assigned countarintelligence function, the

counterintelliqgence officer responsible for safeguarding sources

Imde

of intelligence developed within Estonian emigre aroups,

acting in accordance with his prescribed duties, instructed .

Juxi Raus to warn members of the Estonian emiqgre groups that

Ferik Helne was a Soviet intelligence operative, a KGB agent.
Now, as I understand the question, “hn question

is: Ha wants to know what the assigned function of this

o ]

gentleman is generally, and what mare his prescrib dvtle

s that: -

e

My objection
“These questions are immaterial to the present
inquiry. A description of what assigned function and

ght otherwise have is un-

o

prescribed duties of %fhe officer m

angwer that the task described

i
b7}
f‘h
i+h
;..y.
l.lo
D
e
%

necgssary. It i

n the affidavit was one of them."

e

That is the only significant inquiry, Your Honor.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




Approved For ’ase 2005/01/27 : CIA-RDP75-00770.0100020003-9

D
[

"A further descriptioﬂ may very well invoive classi-
fied matter, since it cails for a disclosure of thé Agency's
organization and functions.”

MR. PRETTYMAW: The paragraph really sets forth
the function, so far as 1s applicable here.

THE COURT: Let me see. I want to see the opinion
again, exactly what the opinion says on this poinﬁ, the Fourth
*Circuit opinion.

I have it. I want to get the exact wording.

"We conciude that the absolute privilege is
available to Raus if his instructions were issued with the
‘ approval of the Director or of a subordinate author'ized by

the Directox, in the subordinaté's discretion, to issue such
instrucﬁions, or i1f the giving of the instructions was sub-
sequenﬁly ratified and approved by such an officiéi."

Now, forgetting the ratification for the moment,
which may end the thing anyhow, what we are interesteé in
here is whethexy the instructions were issued with the
approval of the director.

Well, they were not with the direct apprcval of
the director.

So they were issued, it is eclaimed, by "a sub-

. | ordinate authorized by the Director, in the subordinate's
digeretion, to issue such instructions®.

, But the guestion is: %as he an unauthorized
Approved For RefoaesdfQhidniti. C|A-RDP75-00AFORSCOTIOTZOVISY
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underling?
ﬁéw, the affidavit says:

fiﬁ ﬁﬁé performance of his assigned counterintelli—
gence function, tge counterintelligence officer responsible

for safeguardinq éources of intelligence developed within
Egtonian emigre qroups, actlnq in accoxrdance with his pre-
scribed duties, instructed Juri'Ra;; to warn members of the
Estonian emigre groups that Ferik Heine was a Soviet intelli-
gence operative"

Now, then, the second affidavit amplifies that

and says:

e cQUﬂt@rinteiligemm@ officer referred [tol
in the second sentence . . . was one of th é uuuntwrlntaillgence
officers reforved to in the first sontence," just designating
that much. He was onz of the men who was gatheriﬁg it. It
was to show whather he knew what he was talking about. That

was reallv the purpose of their guestion.

8

¥ow, wikth respeot ﬁb this Ouestion 3, ¥ agres
shat the affidavit of the divector says thal:
“In the performancs of his assigned counter-
intelligence fanction, the counterintalligence officer
‘ rasponsible fox safaguarﬂing souraoas of im‘mliif‘ devaloped
within Estonian emigre groups, acting in accordance with

his preseribed duties, instructed Juri Raus to warmn members

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




F - —————————

Approved For ‘ase 2005/01/27 CIA-RDP75-00770I.0100020003-9

of the Estonian emigre groups".

I would think that cross-examination on that
point would be within Ehe scope of the remand, unless there
is going to be a claim of privilege. This question seems to
me to be quite different from the first ﬁwo.

My inelination on three -- and I said a moment
ago that I was going to put this in writing. It may be that
the best thing to do is to go tﬁrough it all, let me make ﬁy
notes, and then tell you what my rulings will be, and dictate
them, rather than wait te write them out.

I woeuld like to know what either the defendant
or the government has to say as to why thisg is ﬁot reasonable
cross—examination of the director, on which he would have a
right perhaps to claim privilege, or to assert the government's
privilege.

MR. CONNOLLY: Let me start off firét‘by saying
that the privilege extends to the identity of agency per-
sonnel, their functions and duties.

THE COURT: Where is that?

MR.'ébNNOLLY:' I+ is in the statute,.itself. In.

Section 50, 403g, the statute provides:

"In the interest of the security of the foreign

‘ intelligerce activities of the United States and in order

further to implement the proviso of sections 403(d) (3) of

ArR{oyedfrReleass 20050147 GARPRE-2272R190100029003 E;gence shall
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be responsible for protecting intelligence sources and methods
from unauthOrizéd disclosure, the Agency shall be exempted

from the provision of section 654 of Title 5, and the pro-
) = R RS

visions of any other laws which require the publication or
A ‘

disclosure of the organization, functions, names, official
- - -

titles, salaries, or the numbers of personnel employed by
- - -
the Agency . . ."
THE COURT: Well, my present feelingvis that, if
the director claims ~- that privilege can bé asserted only
by the United States. It cannot be asserted by the defendant.
MR. CONNOLLY: I quite agree, Your Honor.

*
THE COURT: I think the statute says that, if he

asserts the privilege, it must be respected.

Now, I made many rulings, sometimes sustaining
the claim of privilege and sometimes not, as we went along.

The Fourth Circuit, I take it, has affirmed those rulings.

-

They have remanded on this relatively narrow question.

But unless you can show me that this particular

privilege has already been asserted by the government and
since the government is not today taking any position on
whether it is asserting a privilege or not, T think the
Question 3 --

MR. PRETTYMAN: May I add one thing, Your Honor?

THE COURT: Yes.

MR. PRETTYMAN: The affidavit is really almost

_’,_Apry'pyﬂd:quB?ase 2005/01/27 : CIA-RDP75-00770R000100020003-9
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in the words of what the opinion says is the duty of those
in this area. |

THE COURT: Of course, it does.

MR. PRETTYMAN: So long as the cfficer is iden-
tified as performing the very fuaction which thsa court says
that it is his duty to perform, what possible use ig it to
further explore the function that he had, other than that?

THE COURT: Because they may convince the court
that he is lyimg.'

MR. RASKAUSXAS: That is right.

THE COURT: Thait ig their purpose im‘doing it.
Now, he can dc.oﬁe of two things:

He can either answer and have the court find that
he is telling the truth, or have the court find that he is
not telling the truth; or he c¢an ¢laim privilege. _If he

nlaimg the privilege of the'United States, I will say zight

now I think I must sustain ik,

MR, CONNOLLY: Your Henor, this is a matter that
has been dealt with in the past, when Juri Raus' deposition
was taken, and guestions weres directed to Juri Rauws asking
him what hig duties were, what his functiﬂns_wgre, A claim
of privilege was asserted by Mr. Houston on the'basis of it.

THE CQURT: That is right.

MR, COMNMOLLY: And it wag sustained.

=3
251
&

COURT: That is right. But this is not Raus'
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d

duties. This is the duties of the man who told him to do it.
I do not know whether the Secretary ié qoing to claim the
priviieqe or not. All I can say is that it is ﬁropef cross-
examination. i

The affidavit certainly is sufficiently explicit
to saﬁisfy'me. But the defendant is not bound to rely on --
the plaintiff is not bound to accept affidavits, and the
Fourth Circuit does not limit it Eb affidavits.

_ MR. PRETTYMAN: tell, impliedly, I think they do,
in the sense that they approve in this case the use of affi-
davits in view of the peculiar circumstances here.

THE COURT: They have apbroved it.

MR, STANFORD: Could we have also the ~-—

THE COURT: If the Secretary is going to claim

~ the privileg -

(N

MR, STANFORD: You mean the director.

JrHE, COURT: If the director is going to claim

ég’?’ the privilege, I have to respect it.

If he does not claim the privilege, I think this
is proper cross-—-examination. It wéuld be proner cross~examina—
tion on a statement. If you offer an affidavit -- and I do
not want to characterize it. The plaintiff characterized it
as conclusory; yvou can chacterize it as factual. I would be
inclined to think that it is factual, although it is an ulti-

mate fact. It certainly is not a conclusion of law. It is

Wﬁe 2005/01/27 : CIA-RDP75-00770R000100020003-9
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an ultimate fact.

MR. STAN?ORDa Your Honor, could we have it noted
that this guestion is not»a' ral one asking for the
prescribed duties and assigned function of this man, this

counterintelligence officer, but specifically with reference
S i - :

L2 the statements made bz Juari Raus against Ferik Heine. So
-

that we do not ask for the

ege:ﬁ}mﬁuties or his general
funection here. It is right in the question, itself.

MR. CONNOLLY: Well, if it is limited to that,
then it is answered by the affidavit.

THE COURT: Of couyxse, it is answered by the affi-

davit. But they are entitled to cross-examine. Xt is

answered in an ultimate fashion.

The answer is that he comes in and testifies here,
or ¥ will go over to Washington and hear it, if it is better(
" unless he claims his privilege. I will make these rulings as
we go along. That is the only way we are ever going to get
this done.

T will sustain the objections to Questions 1 and

X
.

T will overrule the objections to 3. I will require

N - - J——

the Secretary to answer the question, e will work out how
- : o7 L

. it should be answered. But I will require the Secretary to
— )
df'g/ answer the question unless the government asgserts its privilege

Logprivilege.




4 %

4
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MR. STANFORD: Your Honor, if we could find out
at the present time -~ it may be a matter which is so black
or white that Mr. Houston or Mr. Kramer could‘at this time,
bazed upon the information they have, assert that privilege,
so we would not have to wait.

THE COURIT: You mean you would be willing o let
Mr. Houston assert the privilege, rather than have it go back
to Mr., Heolms?

ME. STANFORD: And later have it ratified in an
echo of what we have already done before.

"HE COUR@: ALl wight. Then we will know where we
gtand.

MR. STANFORD: ¥Yes. Then we would know where we
gstand.

THE COURT: I think that is a vervy heipful sug-

MR, XRAMER: Your Honor, the government's position
T —

is that the government does not desire to assert privilege

lightlv. Therefore, we want to go back. study the question,

and see whnether it can be answered or whether a privileqge

should be asserted.

THE CONRT: ALl right., I think that is a very

appropriate attitude,

ﬁg,f; The ruling is, T suppose, that the objection is

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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. overr’dléd, subject to the possible 'assertion of privilege
by the government.
All right. What is 4?
6<\ d/bp MR. CONNOLLY: "4. In paragraph 5 of vour Affi-

davit of February 10, 1969, you state that the entire matter
was reviewed by you personally as Déﬁutv Directér of the Agency.
State specifiéally what.was included in the entire matter which
was reviewed."

My objection is:

“This question is argumentétiﬁe. The statement
referred to in the interroqatbry, read in the context of the

‘ : | affidavit, is obviously clear éf meaning. It refers to para-

graph 4 and to the making of the alleqged defamatory state-
ménts by Juri Raus concerning Eerik Heine set forth in the
Complaint. No further information is necessary. Otherwise
the coﬁprehensiveness of the guestion would call for the
disclosure of information which the Director is not required
to furnish."”

THE COURT: WWell, it mighf or might ndt. I think
that the ruling has to be the same tﬁeré. It certainly is a
flat statement. But this is the entire ratification, which

is in this one sentence, is it not?

‘ If this sentence stands, it ends the case in
this court and in the Fourth Circuit.

Now, he says "the entire matter”. "The entire
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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matter" is a very byoad thing. ie certainly can answer it.

4{“; Xt is capable of being answered in ways, it seems to me,
{ 17 5

that do not disclose. He may say that he has reviewed the

matter by looking at the entire file, by looking at the in-

scyuctions, by intexrviewing the people, or by whatever has

been done, gnd he has undertaken on that.

He says he has ratified it. I think that plain-

Jo——

Aiffs ave entitled to know how he reviéwéd it.
If be ratifled it, I Qupposé the court must sus-
J‘ tain it, within what the limits are. Are the ilimits that
hiis action was utterly irrational, or that he acted without
. doing anything? |

AR —
é%k ﬁtg{ If he said he interviewed the people, T am not

saying that is not entirely sufficient, and he does not have

to _say what they told him.

A _am not ruling that he has to savy what they told

him. What Y would iike to know is whether he looked at the

file, or whether he talked to people, or whgther he simply

said, "Mr. Houston what ought I to do?"

My. Houston says, "Gh, you ought to ratify it,"
S0 he ratified it.

{ think the first two would be all right. I have

. ' some doubt about the last. So the same ruling as 3.
“R. RASKAUSKAS: Well, Your Honor, may I make a

suggestion at this point?
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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MR. RASKAUSRAS: Your Homor has zuled now thats

two of the four Guestions that the court has reviewed here
might be inquired of the director. We do have about 3% ques-
tions here.

Now, of course, this litigation is important and
serious enough to us that we are happy‘to sit nere ail night,
if necessary, to go ovexr these guestions on2 by one., But it
would seem that mechanicaily, if we were to set the notice
of a deposition date, since Your Honor has ruled on these
two gquestions ~-

"“HE COURT: But suppose he claims priviiege. He

can claim it in writing. think he is likely to claim

N

G

é% 7/ privilege on 3. I do not sea how he can c¢laim privilege on

——— T e —— - e N

|

2&1/ 4. I think that is true. He think he has to say what kind

of a review he gave.
R ————,

I do noct mean that ha hayg to say whal he learnad

PR . v -

in the review.

MR. RASKAUSKAS: I was just thinking perhaps the
more expeditious way =~ and maybs it is not. We certainly
do not want to abandon any of our --

THE COURY: No, but the pginﬁ ig this,

MR. RASKAUSKZS: (Continuing} - righte here.

THE COURT: The qcvernﬁent hag said that they do

t wish to make a spap judgment uestions of privilege.
Approved Eor Release 3005101727 - CIA-RDP75-00770RD00100020003.9 © J
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think what they would like +o know ~- and it sosms €0 me

4

to the interests of everyone, including the public, that they

know now -- what quastions thev are probably going to be asked

P

o~
» Vow

3o

“

to answer, subject %o the possible ¢

thev can think it-aver}

I think wa can g0 a grezat dsal faster than we
have gone. I particglarly want to finish within three-guarte
of an honxr from now, if we can. -

.

MR, RASKAUSKAS: As we are going along, I would

like the recor? to show this. teo:

thrt we intended to ask. The dynamigs of a ﬁeroeition are

guch that gquestions g¢rowing ‘ont of answers -

[
b
bt

THE COURT: OFf course, but thev w kinow the

(R
iy

fields and the gereral nature. %What I a2r saying here

P

t T wenld prepese, in answer tc 4, o et vou ask him what

o
»

m of privilage, so that

gort of a review he made,

He would say, "I consulted so and so, and I read
such and such."

Then, if von ask: What did those decurments cen-

tein or what did they fell vou, my presert inclination ls

that, if thev cleim privilege, T will allow it. If they do.

not claim privilege, it micht well be permicssible
MR, STANFORD: Yowur Honcor, for another mechanical

operation, I think it weuld he apprepriate, in view of the
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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. fact that two questions of the four, Nos. 3 and 4, have been
allowed as permissible questions unless the director does

exercise his privilege of secrecy, that we do establish at
- N

the conclusion of this day the date for the taking of his
' R

deposition, and for which the government would come in if they
L ] S e

to exercise rivilége on all questions.

''HE COURT: All right. T think that is right.
—— L3 R — S—

MR. CONNOLLY: SHall we proceed, Your Honor?
THE COURT: Yes, |
MR . CONNGLLY: "5. In paraqraph 5 of your f£fifth
Affidavit, you allege that the entire matter was :eviewed by
‘ you in December of 1964, and then as deuty Director with

responsibility for all Agency action taken by the counter-
intelligence officer who instructed Juri Raus to warn memberé
of the Estonian emigra groups that Ferik Heine was a Soviet
_Intelligence Operative, a KGB agent., VWhat p;ior authoriza-
tion, instruction and legal statutory authority did the men-
tioned coﬁntefintelligence officer have for taking his
stated action prior to your subsequenf ratification?"

THE COURT: Well, vou have stated what the
statutorv authorxity is. |

MR. CONNOLLY: Yes,

THE COURT: I do not know whether the regulations,

. oxr how much, can be told. It would seem to me that, if there
is a requlation that prescribes what the duties of these

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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one, bat 1f there is such a regulation that i
ought to be gited.
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hirg

Tidin

' t g
£ 13 within the zoope of what

|
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there iz none, I think it is the same ruling

sowmes back:

know.

Mihat pricor anthorizaktion, 1A*tru

the answer ig not privilege, I think they are

¢tion and legsl

working of the ageney,. { think it may well be

gtatutory avthozitey” -- ¥ do not know what it ig. 1€ jie is
é? g regulation, it might be. If it iz & matter of the routine

assigned hiw., Bad chat is i,

You are essuwing that the plainti

ave ound o btake the affidavit. Now, T undie

Circuit approwved ny doing it.

o 3 % -4 2o e = o
I zhink on thig point on zsmand,

the Fouwth Cirxcuit bhag salid, I think T shouwld

did take sffidavits own ecertain other subjects,

ME. COMMOLLY: 2And that is anewered by the affi-

£ff% and the court
rstand that I }

and the Fourth

2. gl £ T, ez €
L view QL whac

not rely on the
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affidavit if it can be clarified further. And I o not think

3~

- N
T should deny plaintif

f the right of cross-examination

-

on the matters that ¥ thin

=

arve relevant on remand except

on the qrounds bf priviiege. So there we are.

MR, CONNOLLY: May I direct Your ﬁonpr‘s atten~-
tion to this statemént in t¢he fourth Cirauié's'opiniOﬂ.'

PHE COURT: Yes.

MR, CﬂNﬁQLL“: “Wnile the ¢laim of seurecy pre-
vents our dbﬁaining a clear view of the entive sceﬁe, tha
Director‘s sworn, but undocumented, claims arxe envugh to
support the claim of governmental privilege. That}ought to
be encugh when the.statements are those of an official in so
responsible an office and a reguirement of further Socumenta-
tion and glaboration would viclate the priviiege of stacte
secrets‘or greaﬁly burden its exercise.”

FHE COURT: I think that is right,

ME. STANFORD: VYouy Honor, that is a state seoret
and ~-

PRE COURY: Apd T am going to be iiberal in my --

or maybe strict: I don't know whether strict or iikeral; but

T am qoing to recodanize priviiege as I decided I should do.,

and as Y have been affirmed in doing.

‘ Howewer, T think that the remand did not say to

zake an affidavit. I think it is up to me «u decide at this

Apptdves Forddieise 20050427 ARDPISWd, 7000071 Be0 200935 decide that
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. we should take a deposition for the limited purposes, subject

to the claim of privilege. I think the government understands

that.

All kight.

MR. coNNOLLYQ We are at Wo. 6, Your Honor.

THE COURT: No. 6, all right.

MR. CONNOLLY: "Heretofore, in paragraph 8 of your
second Affidavit of April l,vl966, you allege that 'the
defendant was furnished information concerning the élaintiff
by the Central Intelligence Agency and was instructed to dis-
seminate such ihformation to members of the legion so as to

. protect the inteqrity of the Agency's foréign intelligence
sources,' and in support of said Affidavit you filed Central
‘Intelligence Agency Regulation HR-10-20, which states in
paragraph (a) as folldWQ:

"'"AUTHORITY. Under the National Security Act of
1947 and the Central Intelligence Agency act of 1949, and
under direction of the National Security Council, the Director
of CentrallIntelligence is responsible for protecting intelli-
gence sources and methods from unauthorized disclosure.'

"Is it not a correct statement that Central Intel-
ligence Agency Regulation HR-~10-20 is a regulation pfomulgated

‘ Afor the internal proteci:ion and contrcl of inform‘;tion and
intelligence within the Agency, and said requlation is not

applicable to the general public and particularly Estonian
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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emigre groups?"”
THE COURT: T will hear from the plaintiff on that.
Tt séems to me that matter has been decided, whether rightly
or wrongly, by me and by the Fourth Circuit.
MQ. RASKAUSKAS: I will submit it with that argu-~

ment.

‘L THE COURT: All_gighg. Obijection sustained.
# &ETWESQNOLLf;“‘:%LIVékéiain how a public wa¥;ing
to the Estonian community that Eerik Heine was a KGB Agent
did or gould protect intelligence sources and methods from
an unauthorized disclosure, when the members of said community
are not under the stricture of CIA Regulation HR-10-20, and
therefore speak under their First Amendment right ratﬁer
than bging restricted with reference to authorized or un-
authorized disclosures.”

THE COURT: All right. I will hear from the
nlaintiff,

MR. RASKAUSKAS: Well, this series of questions,
Your Honor, this question, the last one, is on the basis of
derivagizg~égghgfity.

These powers cannot exist at the bottom if they

do not even exist at the top. That is our position.

i!vy THE COURT: I undexstand. I will sustain the

objection.

MR. CONNOLLY: "8. 1In paragraph 2 of vour third

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9

4




" Approved For ‘ease 2005/01/27 CIA-RDP75-00770'0100020003-9

38

Affidavit of April 22, 1966, you state that 'the &efeﬁdant
was instructed to warn members of the Estdnién emigre groups
that Eerik Heine was a dispatched Soviet intelligence opera-
tive, a KGB agent. The purpose of this instruction‘was to
protect the integrity of the Agency's foreign intelligence
sources, existing within or developed through such groups,

in accordance with the Agency's statutory responsibility to
collect forxeign inéelligence and the statutory responsibility
to protect féreign intelligence sources and methods.®

“a) Cite and state the text of these statutory
authorities, and the text of the directive of directives im-
plementing the same.

"b} Is it not a corryect statement that the
statutory responsibility is to proﬁect foreign intelligence
sources and methods from unauthorized disclosure?

"¢} In the text of your Affidavit the words
'from‘unauthorized disclosure' have béenlconsistently and
systemically cropped from your reference to youry stétutory
authority. Explain why these words of limitation to your
authority 'from unauthorized disclosure' have been so con-
sistently omitted.”

THE COURT: 1Is thét not the same thing?

MR. CONROLLY: Yes, Your Honor.

THE COURT: It is the same pcipt, is it not?

Approved For Relersé 20050727 ¥ tia RKBPy5-00770R000100020003-9
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THE COURY: If the plaintiff haes any other point

to make -~
MR. RASKAUSRAS: Question {c) ’Eéré goas to
the interpretation by the affiant, which Wu H &ve a r;gnt £6

know, tb support his affidavit, and the ,eﬂibi izy. And
we ask the guestion why the words "from uqJHuhjrlzed di¢~‘
closure"” in the code, why thay have been sysi tomatically and
consistently c¢ropped.

Mﬁ. CONNOLLY: e have always rvepsated the text

gation

Pble

§f‘the statute. S50 I do not think that youi chazracter
that they bhave been. systematic ally cropped is trus, to begin
with.

MR. RASKAUSKA AS: YWhen you say “ws," ara you speak-
ing on tehalf of the Central Intelligence Agency? I wonld
like to get that point gtraightened ouwt. I think he ought to

.

put an appearance in, if he is repzasentiﬁg the ageﬁéy.

You know, that is a herd point with me. T mean
I went to take the.depositicn cf ancther lawysr. Hs téid me
he was co-counsel in the case, & gumshce cver in Washington.
I would like to know who the ’awyexw are in the case andg
who they ar@;representing.
THE COURT: Well, he is representing Mr. Raus, of
course: but Mr. Raus was acting on beghalf of the CIA in

making this. Obv;ously, the relationships are very close.

AppFbady Hér Raafiaciots/03ka7aGIA-RDP75-00770R000100020003-9
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MR, RASKAUSRKAS: Hay I respectfully ask the court
B¢ iastruct Mr. Connolly not to speak on behalf of the govern-

.

ment? We strenucusly object to that.

THE COURYT: Well, he has the right to hake the
points on behalf of Mr., Raus. Since ﬁhese words appear in your
questioﬁ and his obijection to it, I 4o not think there is
anything improper in his making the argument he did on behalf

of Mr. Raus.

.. “ma
Y 22 - At anv rate, I will sustain the cbiection. =
g% 5‘ MR. CONNOLLY: "9. Was the counterintelligence
. officer referred to in paragraph 4 of your fifth Affidavie

such an employee of the CIA, at any of the times complained
of, as to come under the provisions of the Central Intelli-
gence Agency Retirement and Disability system?®
THE COURT: What difference does that make, in
view of my ruling and the Fourth Circuit‘s ruling, I believe,
,/ that he only had to be an emplovee of the United States?
MR. RASKAUSKAS: Weil, I don't know who this
counterinteliigence officer is, whether he is somebody con-
nected with one of these emigre groups or with that Legion
of Estonian Merit, or something like that.
| ' THE COURT: Weli, that is right.  Suppose it is
true that My. Raus only has to be an empicyee ¢f the United
States to be entitied &o the privilege, when the privileage

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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is asserted by the government.

Now , Eﬁis is a question to try to find out some-
thing more ébéut the man who gave him the instructions. Now,
the man who gave him the instructions may be on the payroll
of the CIA. fle may be on the payroll of the Bureau of Public
Roads. He may be on the payroll of any governmental agency
as a regular employee, or he may be a man who is simply used
from time to timé.

If he is what is stated to be --

MR. STANFORD: We has to be éomeone whom the
director can rétify his action or could agthorize his action.

THE COURT: Weli, that is right. But if he is an
agent, if he is a subordinate in it, it does not métter whether
he is on the payroll or not, if he is a part of the agency.
Can they not have volunteer people?

MR. RASKAUSKAS: I don't know, Your‘Honor°

MR. STANFORD: I don't know.

THE COURT: Does,the government want to make any
statement: about that, whether this quéstian is materizl or not
material?

MR.YCONNOLLY: Before we answer that, can we come
back to the inquiry of tﬁe Fourth Circuit?

PHE COURT: They spoke of him as a counter—'
intelligen@e officer. That would imply to me that he is

probably a government officer.
Approved For Release 2005/01/27 : CIA-RDP75-00770R0001000200__0_3-9
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MR, CONNOLLY: a1l he needs to be is
official having authority teo do so,

ai

a subordinate

It does make any
fference whether he bhelongs te thi
or he works for this agency or

5 rotivemant
that agency.

THE COURT:

Yeou say ho has to he a government
employee., 1

T am not sure. Are you conceding =-
MR, COMNOLLY: He has £o ba a subordinate nfficial.
THE COURT: All right. He has to be a subordinate
official.

OLLY: Yas, Your Honor.

P2 Now, I do not know ancuch about the
organization to

Felaicy

ow whethenr he mighs

128
he might be a man wh

s

@ a doliar-a~year man;
o is a woluntary official. I 4o aot
suppoase that anybkody is an offiicial of the government wiithout
keing a deollar-a-year man, or more.

But he certainly does not
have to be in the CIA refiirement pocl

There has been talk here that they utilize people
on other government pey

: for the purpese of their function.
MR. ERBRMER:

Younr Honer, I
. ~——————————
has alresdy taken the posi

<™

think the government

e individual was an
employee of the SFANCY .

THE COURT: A)l right.
————

an emnloyee of the
‘-------is
agencz.

He wag
Thig countarintelligence officer was an nﬁwlavee of

the agency.

MR, STANFORD:

In light of their characterization
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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of Raus as someone who was employed by the CIA and the fact
that they ver§ sharply never said that Raus was gi enplovee
of CIA, we would like to find out whether that same differ-
éhtiation is made with this so—callqd counterintelligence --

MR. CONNOLLY: They may want to find that out,
but it is not material on the remand.

THE COURT: Of course, it is =-

MR. CONNOLLY: It is immaterial on the remana, Your
Honor.

THE COURT: It is relevant, but I am not sure it
is material. I am not sure it is material until I ﬁear what
position the government takes. I think it is re1e§ént. I
am not yet ready to rule on its matériality.

MR. STANFORD: Oh, I think it would beJQery mater-
ail, ‘Your Honodr, from the standpoint of the fact ﬁhat He lms
had the ability to ratify the actions of this man.

THE COURT: But your only question here is --

MR, STANFORD: And to authorize the actions of
this man. |

THE COURT: Your question is whether hevwas
subject to the retirement and disability system of the CIA,
isn't that right? |

They may be willing to answer it. They may claim

privilege. They may say it is immaterxial.

They will either answer it or claim privilege;
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or, if they claim it is immaterizgl, they will have to give

gome statement showing why it is immaterial.

MR. CONNGLLY: Your Honor, can I interject here
just % moment?

THE COURT: Yes,

#MR. CONNOLLY: Let us take the most favorable
response that he is not.

MR, STANFOKD: That he is not..

MR. CONNOLLY: Suppose he answers no.

MR, STANFORD: Then we have the next step, and
we go to the next area.

THE COURT: Then vou go to the next question.
Thie ir a series of guestions.

MR, SEANFORD: Then we go to the next area.

MR. CONNOLLY: My point is that if no cbnciusion
follows from a "no" answer, no permissible answer can follow
ffom a negative answer, what is the materiality of the ques-
tion?

MR, STANFORD: Then we would try to find out
what ~=-

PHE COURT: I do not know whether it is material
or not. I do not know whether it is matexrial. The govern-—.
moent can answer it. T think I made the point clear.

MR. KRAMER:. Your Honor, I think we are prepared

to state now that we think the gquestion is completely im-
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material; that ﬁhé indlvidual was a staff employvee of +he

6 T o

I

THE COURT: Well., then, theré is no reason that

Mr. Helms cannot Sav so on eross-examination. He ;

that he was a staff émplovee; and, therefore, this question

is immaterial.

Jf that is the answer, I think that is where I

stop.
MR. CONNOLLY: And they can answer "yes'.
THE COURT: He would not necessariiy be subject
to the retiremené rlan.
. MR. HOUSTON: That is correct., Your Honor. He
would nbt necessarily be subject to it.
THE COURT: Well, can vou accept that as the
answey now, or deo you want that from M;. lelms?

MR. RASKAUSKAS: VYes. We would like to take
L

his deposition., You know, s0 far as materiality and relevance

.

is concerned, on a deposition everything does not have to be
W

material and relewvani,
L

THE COURT: Of course, it does. On this one it

amm—- m )
does. This is not discovery. This is not discoverv. We have
gotten down to the nitty-gritty bv this point.

. All right. The objection is overruled, subject

62 + to renewal, And the answer ﬁhat has been squested the

K 003§9 do notA know

P _ _ SRt T S
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whether he is going to claim privilege or not. I think that
this is not the issue, although it’méy be one minor element
of an issué. |

MR. RASKAUSKAS: What will we do if he claims
privilege énvthis guestion?

MR, CONNOLLY: Let us cross that bridge when we
come to it.

THE COURT: What you do is you take Mr. Houston's
coneession, and that is all you are going to get out of it,
anyhow, I think. You take his coneession. But, if‘they claim
privilege, you still have his concession here, or his state-
ment . |

MR. HOUSTON: I am really making the concession

525,
o
~3

on the basis that we think the record fully supports that he -

was a staff employee, without any question.

THE COURT: I think so. When I say "concession,"

it was really a statement. I mean you take his answer and

hig statement as being in. If they claim privilege beyvond

that, the court, Y think, should sustain it.

2l1l right.
G 10 MR. CONNOLLY: "10. Was Juri Raus such an
employee of the CIA, at any of the times complained 6f, as
to come uﬁder the provisions of the Central Intelligence

Agency Retirement and Disability system?”

Now, this guesition, with respect to Juri Raus,
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‘ - is immaterial teo the present inguirv, because I think Your
Horor has already ruled thai it is.,
THE COURT: Yes, I think that is covered by the
4’!0 decision. Ohjection sustained.
MR, CONNOLLY: "1l. Was not the secrecy agreement
4£]} exgcuted by Juri Raus opn May 29, 1962, one uéeé for non~ -

employees of the CIA who did not come under the purview of

the Central Intelligepce Adency Retirement and Disability

system?”
THE COURT: It iz the sarme peint, I gather,
) = \
MR, CONNOLILY: It is the same pecint.
. MR. RASKAUSKAS: Oh, not really, Your Honor.

What we are trving to find out here is if Mr. Helms ratified
scomething & complete cutsider did, long after it was done.

THE CQURT: Yeou talk about complete outsider.
They have said much more then that. HMe is net a complete
omtsidex; We have already had findings in the opinicn shewing
that he iz net a2 complete outaidﬁro.

MR. STAMNFOER: Hawve we kad findinags of fact in
regard to that, Your Honor?

MR. CONNGCLIY: You know what you have had,

THE CCURT: Al rxight,

—_—

' Q u MR. COMNOLLY: "12. What wae the grade and salary

of the counterintelligence officer referred to in paragraph

4 of your fifth Affidavit at the time he instructed Juri Raus
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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to warn meﬁbers of Ehé Estonian emigre aqroups that Ee:ik
Heine was a SQViet‘iﬁtelligence operative, a KGB agént?"
 E‘§ay§
T“This intérrogatdry ig immaterial. The agrade of"
Raus“‘instrucgér is nbt a matter of significance under the
opinion)ofithe Court of Appeals, 399 F.2d at 791. It is
only necessary to esteblish. as does the Helms affidavit of =

February 19, 1969, that he was an anthorized subordinate.”

THE COURT: Well, that is exactly the same as 9,

and I think the same ruling and the same understanding as

\rel

wiéﬁ respect to No.
” ALl righ%.

5< | % e, CONNOLLY: “Omestion 13. On November 9,
1963, at a meeting of the Legion. of Estonian Liberation. Inc.,
at 243 East 24th Street, New York . New York, while a digscussion
was taking place concerning problems which had arisen hetween
the New York branch of the said organization and the national
nEfice. Juri Raus jumped up and shouted to those assembled
at the meeting that Terik Heine was a Communist and a KGB
agent, and that Juri Raus had been S0 advised by the FBI,
and, further, that if anyone at the meetina did not believe

him, they could chack with the FBI. At the time Juri Raus

.made this statement he2 was seated at a table indulging in

intoxicating bovexages and under the influence of same, Did

the foregoing utterances in the context in which they werxe
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made by Juri,ﬁéus reflect the instructiéﬁs given to him by the
counterintelligénéé officer referred to.in ﬁéraqraph 4 of
your fifth Affidavit? If not, state how said instructions
diffefed." |

MR. RASKAUSKAS: Mr. Helms has put in aﬁ affidavit
saying that he ratified Juri Raus'véctians after this suit
was started, and we are asserting a f&ét -~ we have previous
affidavits in this file -- that Juri Raus was sitting around
in New York at a meeting and drinking, and so forth, and in
an intoxicated condition, and he made this utterance.

We want to know if My. Helms ratified that utter-

—

ance.

THE COURT: The question is: He is being sued on
a vexy narrow statement that Heine waé a dispatched Soviet
operator, a KGB agent.

Now, if he said that, the fact that he may have had
a drink before he said it, or.he may not have had a drink before
he said i¢, seems to me immaterial.

I think, on the question of ratification, you are

going o be allowed to ask what he did, and we will see what

happens then.

This is a very loaded question. You are assuming
that. the man was drunk. And it may be that it is customary

for the Estonians to take a sip of something when they are

AfiproniatF ar Rededse12 0964175121 -ROP Fe0677RRAMOP020003de rtainly is
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cormon fox mf Scandinavian ancsstors to hhve done it.

MP. CONNOII.¥: Your ruling is that the objection

is sustained?
| THE COURT: Well, I ~--

MR, CONNOLLY: Cextainly és drawn.

%? % ﬁHE COURT:,~§”y§}%}sg§F§§p the objection as drawn.
I think thé quésﬁion is just the narrow guestion that I said.
A queétion directéd'at that, whether he was authorized to

say that Eerik Heine was a Soviet inteiligence operator, a
KGB agent, nr words to that effect, in substance, that is the
issue in the caées

I take it the affidavit says that. If they want
to say, "Do you really mean it" -- if we are talking about
ratification, we are not talking about something that was
nacessarily anthorized ahead of time.

So. when he icoks at ratification, he iocoks at

m— | oemem————c Y
what was said.

MR. STANFORD: Your #Honor, ¥ think éhat‘question
is a corolliary to Question No. 4, which askg for exactly what
he did review.

THE COURT: Yes, that is right. T think it is

I do not tiink I

part of that. I think it is part of it.
can rule until we get to the point on that. 7This essentially

rong along with 4.
I

Now, then, Question id.
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é?)‘i MR. CONNOLLY: "14. State whether your ratifica-
tion included a ratification of the utterances made by Raus

and of his conduct in the context of the above-mentioned
situation on November ¢, 1963."

THE COURT: Well, I will sustain it, as asked.

e O

Again, it is something which may be develcped subject to the
limitations that I put in, in connection with 4.
(f MR, CbNNOLLY: "15; When was Raus instructed
Cg\\ to make the utterances of November 9, 1963?" e

I don't think that is --
THE COURT: Well -~-
MR. CONNOLLY: As long as it was given before

he spoke. That has already been established by the prior

affidavits that went ¢o the Fourth Circuit.

MR. STANFORD: We want to get behind that a little

bit, and X ﬁhink_it is appropriate to do so because of the
fact that, otherwise, we take everything by affidavit. And

this is a very essential matter. We are qoing to determine
e

whether this was total ratification.
AR —
AN

THE COURT: I think it is the same as No. 3.

Well, let me say 3 and/or 4. I do not know how it is going

to come in, because it might be ratification or it might be

‘ /
authority; and, again, subject to the claim of privilege,"&\\

That is understood. These are the ones that thev will have to

consider privilege on.
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® > & ,L MR. CONNOELLY: Mo, 16 is:
| "Whét wae the instruction?"

I think thét this is not material tco the inguiry.
?he‘inquiry ig:

Was the officer whé gave the instructions an
anthorized subordinate, and not what were thev. We»are past
that. |

MR, STANFORD: Your Honor, I think it is very
agsential to differentiate between whether Mx. Helms approved

pzégr 6?3 as he said,., only ratified the instruction which

was 9}5’_-‘:’—‘1‘1, tha statements which were made, which may clearly
—— . e S —
. be different.

I think, in order for our inguiry, ét is appro-

priate o find out what instruction was qgiven.
]

MR, DRETTYMAN: Your Honor, the onlv thing that
they are suing on ié the statement about his being a KGB agent.
That is what they are objecting to. That is what he was
instructed to sav. Aand that is what Mr. Helms has ratified,
Your Honor.

THE COURTs T think that it is not irrelevant:

/é but I think it is, subject to the claim of privilege, something

—

AN

that can be inquired into.

He says that it was authorized. Now, the fact

that he may hsve said something else for which he is not

being sued, or the fackt that he may have behaved in an
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i

ungentlemanly fashiodn, is not this case. We have a narrow

‘But, within the narrow ranaes of this case, T
think I cannot rule with ﬁﬁe defendant that it is immaterial.

MR, PRETTYMANsI if Your HOnor please, what the
ingtruction was has already been given in a number of prior
affidavits --

THE COURT: Yes.

MR, PRETTYMAN: {(Continuingj ~- by Mr. Helms.
That is all his question is.

THE COURT: I know. But the court has ordered
that certain matters may be inqﬁired into.

MR. conwoniY: A certain matter.

THE COURT: A certain matter.

MR, CONNOLLY: Yes, Your Honor.

THE COURT: But this is within that matter:
whether tﬁe man who gave the instructions was authorized to
give them.

MR. CONNOLLY: Right. But the instruction, what
L -

was the instruction, is alreadz established.
pm——

R
THE COURT: Well, is it or is it not?

MR. CONNOLLY: It is established by the affi-
davits of Helms of April 1, 1966. Tet's take a look at them.
MR. RASKAUSKAS: Then he will have no reticence

to say it and admit it in his deposition, if we are going to
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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take his deposition.
MR. CONNOLLY: Why make a big issue out of it?
MR, RASKAUSKAS: Let hiwm say it again one more
time,
THE COURT: I think that they can ask a man:
DO you say ﬁhis now, |
Mﬁ; CONNOLLY: Nobody is -~ we are not denying --
TﬁE COURT: ‘They have not accepted it. They say
they do not believe Mr. Helms, and they want to cross-examine
him.
T think that, under the circumstances, a limited
‘ eross—~examination is proper; but I am not going to let it run
out beyond the limits of the remand; and I am going to allow
him to claim privilege, apprqpriately, of course.
We come, now, to this question of when. _You

\ A
éx\\ mean on what date was he instructed, or on what date was he

told to make it? Your question is ambigquous.

MR, RASKAUSKAS: Yhen he got the instruction.

‘HE COURY: Oh, when he got the instruction. All

right.

MR. STANFORD: . When the instruction took place,

Your Honor.
. THE COURT: Well, these are ail the same. Is

this not the same thing?
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back to the complaint, the complaint alleges threé separate
slanderous statements on three separate dates. And these
guestions ;fe asked with respect to each separate utterance.
MR. STANFORD: No. 17 is the July 4th statement,
Your ancr,
THE COUKT: Are they not all substantially the

same?

MR. CONNOLLY: Certainly. the same statement

THE COURT: Tha same statement.
_ﬁR. CONNOLLY : ;t was just made to three different
people,.
THE COUKT: Yes., substantially the same statement.
MR. STANPORD: But there may have bheen a re-
instraction subseqguent therato.
THE COURY: Well, the question that thev are
QO antitied té ask, it would seem to me -~ and we are talking,
Ulle

now. from 16 all the way through 2¢-and 21 --

Mg, CONNOLLY: I want to be heard on 21 and 22,'

Your Honor.,

All right. Well, let us take 9.

Those are all the sawe, claiming authorizaticn. The guestion

. is simplv: Yas he anthorized to make it once, Ox more than
onos: apd, if it was ratified, did he ratify each one of them.
Amm———— S S =
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. I think he can answer that yes or no.
[) ) All right. Now, what is the trouble with 212
. c
MR. CONNOLLY: "Was there any modification or
change of the instruction or instruétions?"
I say this is objectionable, unnecessary and

immaterial. All of the affidavits furnished by Mr. Helms

=N

have referred to "instructiong" as a single entity.

THE COURT: Well, then, he answers and says so.

MR, CONNOLLY:‘ We are really retrying the issues
that have already been litigated and have be;n foun&ﬁsuffi-
cient by the Fourth Circuit.

. : MR. RASKAUSKAS: Not necessarily, It might come
out that Mr. Helms ratified this and stopped it the same day.

THE COURT: If you want to give up any reliance
‘on ratification, I think you are all right. T think on
authority, the question of authority may well be narrower
than the quesﬁion of ratification, in view of what has already
happened.

But you are not abandoning ratification, are you?

MR, CONNOLLY: ©Of course nét.

THE COUET: 11 right. Well, then, I think the

QUEEEEQEE“EEQ;Eﬁ_aSRGd, and the court will try to keep them
e
. in mind..

él,v v T thigk 22 is the same.

I am not sure they are entitled to ask 23.
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MR. COMNOLLY: That is completely immaterial.

O |
THE COURT: T think I will have to sustain 23

—

I do not think that is within the remand, and I am not sure
it would ba admissible, anyhow. That is certainly not within
the remand.

MR. CONNOLLY: "Iz %¢he instruction or instructions

THE COURT: That iz not within ¢he remand.

<iQ # },f "No. 24. If the instruction or instructions are
not still in 2ffsct,; when were the zame terminated?"

T will sustzin that.
Maw, then, Interrogatory 25 ~-

MR. CONNMOLLY: I% iz the zams.

o

)}

MR, STANTORD: T don't know whether that is the

15
iy
E
]
o

e
¥
.
Q
]
4
'S‘G
Fa
S
t»
b
3)
]
n
by
i
a

"If the instruction or instractions ware ter-
minated, what was the basis or reason for the termination of
such instfucﬁicn or instructions?

THE COURT: Well, sm?posa he¢ saye, "Ue found out
it was untrue."

MR. STANFCRD: I would love to hear that answer.

THE COURT: Well, of course, you would, because
that should ené the case. I mesn it would vindicate vyour.

man. "We later found cut fhat vwhet we had done wias a mistake.
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We did it in good faith and in the_interests of the United
States, and we hgve since found it was mistaken."”

If that is true, I should think the government
would say so.

MR, QTANFORD: I think there has been a sharp
differentiation between what originally was said and what
was said at the last conference we had with Your Honor on
Febfuary 10th.

There was earlier a very strong assertion of the
fact that this man was a RGB agent. The last time both Mr.
Connoliy and Mr. Prettyman said that maybe they were mistaken.

. THE COURT: wWell, I have no power t¢ go beyond
the appropriate —-

MR, CONNOLLY: T don't think I ever said that.

I deny that on the record, Mr. Stanford;

MR. RASKAUSKAS: You are entitled to make a
deniai. |

MR. STANFORD: Well, I affirmatively assert,
under ocath or otherwise, that it was said at the last nearing.
I know Mr. Prettyman said ié, and I believe you did also,
that they may be mistaken. T did not say that you said they
were mistaken. I SAid may be mistaken.

‘ THE COURT: My point is that that is not the issue

in the case. If a mistake was made, I have no power to

require its rectification. I can only say that, if the
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government Knows thait & miztake was made, iFf they say they

hig man to sy this but subsequent events have convinced

b

(&

d

tolad
them that it wés wicong, it would certainly seem L0 me an
spprepriate énding for the entire case.

That is éhly asguming that is true. If che
govarnment sﬁill believes that that is truve, of couxse, they
canncit do that.,

But I am only assuming that the government wants
to act -~ I wiii a@éum@ and continue to assume that the
geverment wéntﬁ.to zct <+ honerably in this case; and that
Mr. Helms is teliing the truth.

. MR, PRETIYMAN: Your 'Eonoi:‘,- i€ ¥ may, ¥ don't
- want a st@ﬁem&nt;cn the record relating to a statement made
off the record to stand without wmy r&fu%ing it. Z never s=aid
at the Iast meeling in any way thet the government might have
made a mistaké here,

The discussion was that it made no difference if
it had made & mistake. Tt wes purely a legal argument, and
it was in no way intended ¢ convey the thought that a nistake
had been made.

THE COURT: Well, I have nc recollection of any

admissicn that a mistake was made having been made by anvone

‘ connected with the governwment or hy the defendent with respect

to the alleged statement to the zffect that he was to warn

ieine was a Soviet

meobere of the ¥stonlian swigre groups that
0003-9
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intelligence operator, a KGB agent.
Now, there ﬁay have been some collateral matters
that -~
MR. STANFORD: Your Honor, I do not mean to
state that Mr., Prettyman oxr Mr. Connolly said that they were
now mistaken. |
I said that there wouid seem to be a sha:p Aif-
ferentiation between a positive assertion, which was ‘at the
very earlieét stages of the first disclosure of the CIA's |
role in this, and the statement made last time, whiéh may
‘ have been made as a legal argument, that maybe they were
mistaken.

MR. PRETTYMAN: I never said maybe they were mis-
‘taken. I said that it made no difference whether tﬁey were or
not.

MR. CONNOLLY: Mr. Stanford, I think you are
tryinq to get an extra—judicial advantage to which youare not
entitléd. I think even you now are Sorry you made the comment,
so let us drop the subject.

MR, STANFORD: I don't think so.

THE COURT: I have no recollection of any admis-
sion of that sort having been made by either Mr. Prettyman
or Mr. Connolly, or anyone connected with the government.

I will stand by what I have said hex;etofore°

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9




Approved For Igase 2005/01/27 : CIA-RDP75-00770F‘)100020003-9

6

¥4
Y

New . then, No, 26:
"Subsequent to November 9. 1963%. has there
heen a re-analysis and re-evaluation by counterintelligence

officers and any modificaticn of the conciusion holding Ferik

He

;..-.

ne o bhe & dispatched Soviet intell

l\l&

.gence operative, a

That is the same question. and I will sustain
the objection to that.
MR. CONNOLLY: Ne, 27 is the same

THE COURT: 27 sustained, also.

MR, CONNOLLY: "No, 28. I£ there was such a
reasse2ssment or modification of the conclusion that Eerik
Heine was a XGB agent%, state whether it was in part founded
upon the inﬁernational investigation made by ‘‘homas A. LaVenia
and Herbert A. Ruge, the representatives who investigated
Eerik Heine on behalf of Juri Raus eor the CIA, or bhoth.”

THE COURT: Sughained.

MR, CONNOLLY: “"No, 29. At any time prior to

November 9. 1963, did the counterinteliigence officers respon-

3)1.

sible to vyou, as stated in paragraph 4 of vour February i0,
1969, Affidavit inform you ag Deputy Director of CTA of
thair connlusion that Ferik Heine was a dispatched Soviet

intelligence operahkive, a KGR agent?”

I say:
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"This interrogatory is objectionable as irreievént.
It is not pertinentvto‘the present inqﬁirylto know wheﬁhér the
Deputy Director was personally informed of the findings of
the counterintelligence officer referred to in paragfaph‘d
of Mr. Helms' affidavit of February 10, 1969. It is necessary
to know only if the officer involved acts within his authority
as established by prior grant or subsequeﬁt ratification."
THE COURT: I think that is the ruliﬁg'of the

Fourth Circuit, However, I would be inclined to say that

¥t might be material on the question of ratification. I would\

be inclined to overrule that objection. _It is a yes or no

answer. By saying that it must be answered, I do not mean that
I am going to allow that to open a door too far. I do not |
know what will happen.

MR. STANFORD: But, Your Honoy, I think it is

appropriate for our appeal, and I think it is entirely fair,

e,

to find out whether there is reliance solely upon ratifica-

gion or upggmauthgfézagioq:
| THE COURP: T think so.

MR, CONNOLLY: In all due deference, if you are
talking about vour appeal purposes, the affidavit that Mr.
Helms submitted on Februarxry 10th gees both ways.

He does not state -- and I do not think that I
would be permitted to argue -- that therxe was any personal

authorization.
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100020003-9
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. ' ~ THE COURT: He can either say yes, no, or he
indicates the answer is privileéed. I do not know what he
is going to say.

I think I cannot say at this time that the
" objection to 29 shoﬁld be sustained. But I am simhly saying
that, in so ruling, I am not saying how far through the door

you can go.

0
&/§ tinent.

available within the Central Intelligence Agency and the

MR. CONNOLLY: I think Question 30 is not per-
"State in detail the procedures and mechanics

‘ National Security Council” -- how that got in here, I don't.
know =-- "for the review of protected information to insure
that said information is not improperly withheld or ove£—
classified pursuant to your duties to protect information from
unauthorized disclosure under CiA Requlation HR-10-20 and
Title 50, United States Code, Sections 403(d) and 403(g)."

THE COURT: It seemé to me that is for Congress
and not for the court.

MR. RASKAUSKAS: Can I explain that question,
Yogr Honor, very quicklv?® |

THE COURT: Certainly.

MR. RASKAUSKAS: lere is the thing. Instead of
just a bald assertion, when it is convenient, of secret, of

the privilege, I would like to find out if there is any
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‘ review. I would like to ask Mr. Heims if he can declassify
some of this stuff so we can get the truth in~this case.

THE COURT: You can ask Mr. Helms that, but the
court cannot require it. And that is the question. I
am not a congressional committee., If tha£ gquestion were
opened, we_wcﬁia have‘éssentialiy & congressional committee
hearing going on.

MR. RASKAGSKAS: Well, this guestion goes to
whether thefe is some mechanical system on this business of
classification of secret, or does it aliow his unfettered
judgment.

® | THE COURT: Perhaps Mr, Houston will tell you.
A1} I have said and what the Pourth Circuit have said, as
I undexstand it, is that on the record made, which you made -~
and you have to stand by thé record you have hade up to the
point except on remand -~ they were justified.,

My feeling is that when yvou are operdting an
international spy system,’which is what yvou are doing, counter-
inteliigence to what everybody knows is an international spy

system, somebody has to have authority.

VA

. State what review, if any, has been made by

MR, CONNGLLY: T think 31 is a corrolary of No.

the Central Intelligence Agency, the National Security Council,

or a nember of the staff of the President of the United States,
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to insure fhat informaticon has ndt.beén impioperly 6r unneces-
sarily withheld in this cage.”

THE COURY: Sus@géggd.

(§;?‘v/ MR. CONNOLLY: "No., 32, State whether you or any

membér of your staff initiated any such review in this case
in order to insure the fullest possible disclosure for the
fairest trial tc PFerik Heipe."

I think that's objectionable.

THE COURT: I think it is cutside the rangs.
1f they want to askAseme guestion and Mr. Hélms is willing

4o

to answer them, I have no objection to Mr. leims answering

. - 3

them. But I do not thipgk it is waterial to this case.
— e " o

MR. STANFGRD: 'Ycux_HonGr, anticipating that
there will be an exercise of privilege, which I think is a
’vefy easily made asserxrcion, I think it would be entively
approprigﬁe, since Reynolds v. The United States and the other
cases, to state that as much asg possible should be disclosed
to th@ court, when a privilege is exercised, in order thét
the court may deternine whether the privilege is being
\properly exercised.

L that any copening

b

e

i

Now, here Your Honor has
of the door at all might discliose the very thing --

against the CIA ox no¥. There is no way in the worid 1 can

HE COURT: I 4do not know whether your attack is

]
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D]
S

that this case i3 100 per cont bona fids. I do not make
any aspersions to either of vou gentlemen there. But,
obviosusly, sush a 2ase as thisg would be a bemantiful vehicle
by this tyoe of guastion to atiack the CIA.
Now, this is not the place to attack the CIA.
Csagrass iz tha place to attack the CIA aﬁd not this court.
MR, RASKRAUSKAS: If I can say defensivaly, in

*ha remarks Your Honor just made, when we got in

P
¥
[k
(L;
o3
:}‘
-
i}
P
Q
it

this case, wo did not Xnow the CIA was 1n it. We had that
sthaer affidavic.

THZ Q0UARY: T understand, and I beliove that.

;.u

L say I do not mean ¢he slightest aspersions on vou. I
bDelieve 1t., On tho sthoar hand, ¥ have %o be awars of possi-
Hilivies, and I zannot let this court begows a fleld ¢o do

o ghould be under other protestions and under

g o 48 4 e » -3 ! iy e y 5o
It seemz o me it is Congyess® Judgmont and not

e

e
-t

1 right.

L
e

'Q ¥ ?% MR, OONNOLLY: In Questiong 33 and 34, Your Honor,

they set forth a quote taken from the United States News and

World Report, purporting to be an interview of a forwerx

T

Aivector, Adwiral Raborxrn, znd askinyg for cownents on thot.

- a8

s obhwviguely exlliag for comments uvpon heavsay, and I

Ada

Wh g
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thiﬂk would be obijectionable.

THE COURT: I think that is not necessarily a
sound objection, in my mind, the fact that it is hearsay.
But it is contrarv to what has been decided.

I mean this court has decided,. and the Fourth
Circuit has decided, that, aside from this one 1iﬁitation,
this was within the scope of the CIA. That is decided. That
is law of. the case.

MR. RASKAUSKAS: Well, Your Honor, it goes to
this point:

The idea of prior approval as against :atificaL
tion. ‘hat is the thrust of that Question 33}~

THE COUﬁT: I do not see it at all. It is a
quastinn of whether it is within the scope of the CIA'S
duties.

MR. STANFORD: We wanted not %o dig into the CfA
methods unnecéssariiy, but to find out whether or not there
is any ratification possibie under the set-up of the CIA.

if there is none possible, then this ratification subsequently

would not be possible.
MR. PRETTYMAN: “Yhe Fourth Cireunit has ruled on

that.

=]
o
2]
O
<
i
&

o

“““ The Fourth Circuit has asked whether
there was ratification in fact. Certainlv, flatly, they have
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. going to go behind it.

MR, STANFORD:' The reason we want to go behind it
is because the Fourth Circuit was factuélly informed -- or
factually uninformed in this area.

THE COURT: Oh, the statute is broad enough.

Anybody with common sense knows that -- well, I think I was

right in my decision on the question of this being within

T e

éhe fumcéidn of the CIA to protect its foreign sources.
Now, that is 6ne poiht on which I have not the
remotest doubt about the correctness of the decision.
MR. COMNOLLY: Neither does the Fourth Circuit.
‘ They affirmed it.
THE COURT: And I do not think the FPourth Circuit

had any doubt.

MR. CONNOLLYQ As to 33 and 34, again, we are
getting two parts of the same subject.

THE COURT: Yes, 33 and 34 are the same. I will
sustain 33 and 34.

MR. CONNOLLY: No. 35, I think ﬁhis has to be
read with some degree of <are.

“In paragraph 2 of your fifth and most recent
Affidavit Qf February 10, 1969,.you alleged that you 'had

‘I’ " concluded that the following circumstances may he disclosed

concerning the Agency's action with respect to Eerik Heine.'

Plaintiff desires to direct questions to you concerning the
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eriteria emp;OfL by you in concluding that the information
proffered by you in your said fifth affidavit can now ke

divulged, in light of the allegations made by you in paragraph

st
&)
i

in your second Affidavit of April 1, 1966, allééinq that
'it would be contrary to the security interests of the United
Stétes for any further information pertaining to the use and-
employment of Juwri Raus by the Agency in connection witﬁ
Berik fHeine to be ﬁiscioséd, other than the disclosures already
made in the ﬂefendamé's‘answer, my own affidavi¢s, and the
Jafendant's affidavit, wﬁich I have rezad.’

Now, I think it is important to note, in con-

‘ sidering that guostion, just what did the Fourth Circuit say
about this pérmissible inferenca. That is why I read it very
garly.

It says:
"Though the Director's affidavits state that
Raus acted under instructions of the CIa, which certainly
trongly implies that the instructions were given by, or
with the approval of, a respunsible, authorized official of
the Agency and though the Uirector's appearance iﬁ the case

3 &r

carries with it a strong implication of

)

his pergonal ratifi-

4y

cation and approval, it is szaid that oan the prasent rxecord

<

r s a 3 & > . 2.7 x e G L
‘ there is still a permisgzsibls ianfovencs That the ingtructions

were given by an unauthorized underling and that his agction

has naver had the approval of a regponsible official of the
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. | Agency having suthority to issue or abnrove sﬁch instructions. :
The inferemce seerns nalikely, but we cannot say it iz fore-
closed by the present record.”

What the directer has done is say the inference
is true: that the chbvicus ini:ntian £ ry previous. affidavits
was to disclose that the pervsen whe gave the instruction was
an autheorised emplovee of the sgency.

THE COURT: ire yeu talking about 25¢ That is not’
what 25 is about. 35 is the criterlia, irn effect, that he
applied in det2rrmining any further disclosure weould be con-

“trary to the -~

‘ ¥R. CONNOLLY: And what they atteapt to do is

that they attempt to say that there is an inoonsistencoy betwaen

the affidavits. I see no inconsistency, and I suggest that

”

the Fourth Cirmuit 4id nct, =ither.
{R. RACKAUSKES: T did not say anything about
any inconsistency.

MR, CONNOLLY: You cerxrtainly do.

ME ., RASKAUSKAS: Y will tell you what this guas-

.
o
3y
2
i3
“
243
y;;
vet
]
r\‘.
£
it
oy
: 4

i
-~
:;’
w
t?

N . )
he has -0 SEY.

- I3 < - : - g s X nx e = vy e, 4 o o1 et aa
. es Mr. Connolly can wndsrsbtand, Your Honor. Thnds gueshion
-3 * . o3 m earmin D iy sy et G2 o ETge . 3 et g
daala with the oritariz empicved by Tha director in giviag a

Yittle more inforymaiicon a3 it seems o b2 needed. HAeally
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what it gats to ils why could he not have divalged everything

o - 3 % il 2l - N .
f€idavit, I think, now, tae

o da'p
RnEen

i

'tla

ap to and including hig s

ER JOURT:  Secause he #huun W he had done sndugh.

He wag treading new yground. The s “*t} iaterasts of the

3 “ b 9 . .

United Btates are at issguwe, and the government was justified,
I think, in beiny cavtious in what they said,

¥ew, the npumbezr of the affidevits -+~ you speaX

Y

the sixth affldavit -« it was ©o clarify one matter that

you raiszed. I have buen ¢xying Lo get you all ¢he infoxmation

that I thought vou were pyeperly entitled to in this case
. from the beglnning to the and.
Bug Lt haes to e done with the recoqnxtlon, now

approved by the Fourth Ulrcuit, that there are certain public

g

interests which are pavamount.

Now, the question really here, co far &8s I can
see, iz whether you <an go behind his statement that it would

coipbrary 0 the secerity interesztg of the United State

Ly,
¢+
G

PICE-EEC S S % - . - % 3 3 & -
£ will e glad o sgee avthoxitiesz, if yeu have

% . 3 + P OO . b e dor
eny, that say ¥ can oo behind thei.

X PV R IR LI Wl v Tl o ar ] W G T ) - P,
MR, CORNCLLY: Phs Pourth Clircuit zaid undocu~

mented claims avxe enough to zupport the claim of governmental
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privilége,

THE COURT: Y think I am bound by that. I think

Qﬁy%l/’ I must SQ§3332-E§g/g§jection on that. You are just writing

a Brief for the Supreme Court. And lét the reco:d show very
clearly here that‘these points which are being made‘now were
not made in this way to me at the time I decided the case
ana at the time the casevwent up to'tﬁe Fburth Circuit.

You have a right to argue these points} but some
of these things were not raised before. |

All right,

{Whereupen, at 12:05 o;clock p.m., the Court

adjourned.)
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and accurate transcript of the »roceedings in the aforesaid
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Y/

TOROS THOMAS LCONURTAN
Official Reporter
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' HFINF V, RAUS
UNITED STATES DISTRICT COURT

FOR THE
DISTRICT OF MARYLAND

ROSZEL C. THOMSEN BALTIMORE, MARYLAND 21202

CHIEF JUDGE

April 24, 1969

F¥awd . wonnolly, Bsg.
Williams & Connolly
1CCG0 Hill Builiing
washington, D.C. 20006

Dear . Connollys ok

The above captioned case has been
scheluled on Frilay, June 6, at 10:00 a.m., for
hearing on objections to the cuestions propose? by
the plaintiff and submitted unier date of March 19,
and any other pending matters which should be Jisposed
oL at that time,

LEL

cc:  Ernest C, Raskauskas, Bsqg.

©c3  Robert J. Stanford, Esq,

ce: E. Barrett Prettyman, Jr., Esg.

Lc: Lawrence R. Houston, #sq.

cc:  Stephen . Sachs, Esg., U. 3. Attorney
cec: Clerk, U, 8§, District Court
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IN THE UNITED STATES DISTRICT COUR'I':'
FOR THE DISTRICT OF MARYLAND

EERIK HEINE,
Plaintiff
v. Civil Action No. 15952

JURI RAUS,

D ee 40 se se we ee se es e

Defendant

o C - OBJECTIONS OF THE DEFENDANT TO
QUESTIONS PROPOSED BY PLAINTIFF TO
* . L RICHARD HELMS :

i : L Statement of the Case: %

The opinion of the Circuit Court of Appeals, 399 F.24

{ .
A by this Court in its previous grant of summary judgment. The

,|lcourt of Appeals said:
~ , We conclude that the absolute privilege is
' available to Raus if his instructions were is-
-sued with the approval of the Director, or of
a subordinate authorized by the Director, in
ST the subordinate's discretion, to issue such in-
structions, or if the giving of the instructions
were subsequently ratified and approved by such
an official. 399 F.2d at 791

T ' The case was remanded to conduct an inguiry for a

' narrow purpose:

. ‘ The inquiry should be directed to the iden-
0o tity of the official within the Agency who
..._authorized or approved the instructions to
Raus. Disclosure of the identity of the indi-
vidual who dealt with Raus is not required;
. the answer to be sought is whether or not the
! X Director or a Deputy Director or a subordinate
‘ ~official, having authority to do so, authorized
approval or ratified the instructions. (Emphasis
supplied) 399 F.2d at 791. o

' LAW OFFICES
WILLIAMS & CONNOLLY

1000 HILL BUILDING

\

- ‘ :

| ‘ 785 (4th Cir. 1968), succinctly affirmed the principle adopted
\

|

WABHINGTON, D. €, 20006
—

AREA CODE 202
838-036%
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LAW OFFICES

--WILLIAMS & CONNOLLY

1000 MILL BUILDING

WASHINGTON, D. €. 20008
AREA CODE 202
©38-6368
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* Accordingly, the only question open for exploration is
. 1/

whether Raus' instructions were authorized or ratified by an
bppropriate official.

The affidavit of RichardiHelms, Diiector of Central
Intelligence of February 10, 1969 states in response to the
flacuna posed by the cOurt-of Appeals (45): '

After initiation of the present suit, the

entire matter was reviewed by me personally

as a Deputy Director of the Agency. In Dec-
ember 1964, acting in my capacity as the said
Deputy Director with responsibility for all
Agency counterintelligence operations, I rati-

fied and approved the action taken by the
..counterintelligence officer who instructed

Juri Raus to warn members of the Estonian emigre

groups that Eerik Heine was a Soviet intelligence
" operative, a KGB agent. (Emphasis supplied)

This clear, succinct statement of ratificatioh should
answer the inquiry posed by the Court of Appeals. The affidavit
is of the same quality and character and from the same source

as those other affidavits upon which this Court has previously
acted, and which the Court of Appeals found sufficient to estab-
1ish other facts. See, for example, 399 F.2d at 789-790.

= However, the Helms affidavit of February 10, 1969
further stated (Y4):

d In the performance of his assigned counter-

- intelligence functions, the counterintelligence
officer responsible for safeguarding sources .of
intelligence developed within Estonian emigre

—s grOUPS , acting in accordance with his prescribed
~duties, instructed Juri Raus to warn members of
the Estonian emigre groups that Eerik Heine was

_a Soviet intelligence operative, a KGB agent.
" (Emphasis supplied) : .

This, likewise, is a clear, unmistakable assertion
] . .

- |ithat the subordinate official who gave Raus his instructions

had authority to do so.

1/ The Court of Appeals opinion does not distinguish between whe-
ther the ratification took place before or after the institution
of the action by the plaintiff, and we have been able to find no
case which makes such a distinction in circumstances in any way
comparable to those present in this case.

- - PO — e
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LAW OFFICES
WILLIAMS & CONNOLLY

1000 HILL BUILDING

WASHINGTON, 0. C. 20006
AREA CODE 202
©38-6868

'requlred plaintiff's counsel to reduce to writing the questlons

. |which they desired to put to the Director.
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Upon the basis of this affidavit, there is no longer
"a permissible inference that the instructions‘were given by an
unauthorized underling and that his action has never had the
approval of a responsible official of the Agencywhéving authority .
‘to issue or approve such instructions." See 399 F.2d at 791.
| Despite these circumstances, the‘plaintiff has stated
a desire to deoose the Director of Central Intelllgence. At a

prehearlng conference on February 10, 1969, Chief Judge Thomsen
2/

Upon a consideration of these questions, all ere found‘
to be objectionable, principally because they are not relevant
to the subject matter of tﬁe remand, or because they seek to
make ingquiry into subject matter now foreclosed to‘plaintiff,
either by virtue of the opinion of the Court of Appeals or of’
this Court;g/ It is to be remembered that the only relevant n )y

lnqulry is to the authorlty of the offlcer who instructed Raus.

The plalntlff does not aim hls questions gt- this target.

|lto expand their inquiry beyond the scope of the remand. It was

2/ At the conference, plaintiff's counsel had indicated a desire

because of this tendency that the Court required a written sub-
mission prior -to authorizing any depositions - or, indeed, prior
to a consideration as to whether the Director could be deposed.
3/ This Court suggested that two questions could be raised with
respect to the Helms affidavit of February 10, 1969, but the
plaintiff's counsel has not seen fit to put either gquestion.:
(See enclosure to letter of February 14, 1969 to Chief Judge
Thomsen from Paul R. Connolly)

4/-8ince the Court of Appeals has held that approval .of the
instructing officer's conduct is all that is required, whether
it be found within the scope of his delegated powers or by sub-
sequent ratification, the word "authority", as hereinafter used,
will not distinguish between prior authorization and ratification.
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Consideration of the Individual Interrogatories:

1. Q. Cite and state the text ofbthe statutory
authority and the implementing authority upon which you rely
for the allegations contained in paragraph 3 of your Affidavit
of February 10, 1969, wherein you allege the purposes of the
counterintelligence Operations within the CIA.'

A; This question is objectionable because it is

beyond the scope of the remand. The Court of Appeals has

- |[determined the extent of the Agency's authority in the present

controversy. 399 F.2d at 789.
The subject matter of the question is therefore im-
material. It is, moreover, objectionable because it seeks a
legal conclusion. B

2. Q. Cite and state the text of.the.etagutory and
implementing authority under which the counterintelliéence
officer in paragraph 4 of yoﬁ{ Affidavit of February 10, 1969,
was charged with being "respoﬁsible for safeguarding sources
of intelligende developed within Estonian emigre groups,"

i A. The guestion is objectionable as not material to
the iﬁquiry. Appropriate Agency authority to act as'questioned
was recognized_bj thelceurt of Appeals. 399 F.2d at 789.',HOW;
ever, if the inﬁeht of the intefrogator ls to inquiry whether
authorlty can be delegated w1th1n ‘the Agency, the question calls
for a legal conclusion which is inappropriate. However, United
States Code; Title 5, Sections 301, 302,‘clearlY'provides'that
intra-agency delegatlon is permissible.

3.‘ Q. You state categorlcally and conclu51vely that

the counterintelligence officer referred to in paragraph 4

of your fifth Affidvait had a certain assigned function and was
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' ‘affideyit, is obviously clear of meanlng. It refers to para-
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acting in accordance with his prescribed duties. What was the
"assigned function" and what were the "prescribed duties" of
lthe said counterintelligence officer with reference to the
statements made by Juri Raus»against Eerik Heine?
A. These questions are immaterial to the present
ingquiry. A description of what assigned fﬁnction and prescribed
duties of the officer might otherwise have is unnecessary. It
is a suff1c1ent answer that the task described in the affidavit
was one of them. A further description may very well involve
classified matter, since it calls for a disclosure of the Agency's
organization and functions.

4. Q. 1In paragraph 5 of your Affidavit of February 10,
1969, you state that the entire matter was’reviewed by you ~°
personaily as Deputy Direeter of theﬁAgency.' State séecifically
what was included in the entire matter which was reviewed.

”A. Thls questlon is argumentatlve. The statement

referred to in the 1nterrogatory, read in the context of the

graph 4“and to the makingvof the alleged defamatory statements by
Juri Raus.concerning Eerik Heine setAforth in the Complaint. No "
further information is necessary.i Otherwise the comprehensive=
ness of the questlon would call for the dlsclosure of information
whlchvthe Director is not required to furnish. See 50 U.S. C.

§403g. | S |
| | 5; Q. 1In paregreph 5 of your fifth Affidavit, yoﬁ
allege that the entire matter was reviewed by you in December
of 1964, and then as Deputy Director with responsibility for
all Agency action taken by the‘counterintelligence officer who

instructed Juri Raus to warn members of‘the_Estonian emigre groups

N . , c g
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that Eerik Heine was a Soviet Intelligence Operative; a KGB
agent. ~What prior authorization, instruction and legal statutory
autherity did the mentioned eounterintelligence office have

for taklng his stated action prior to your subsequent ratifica-
ition? .

A. This question is unnecessary and redundant.‘ The
bnly information which is required by the pfesent proceeding is
whethen the officer involved had the authority to furnish the
instruction Juri Raus was given. This information is furnished
- |by paragraph 4 of the Helms affidavit of February 10, 1969. If
‘the question were to be more broadly answered, it éeﬁld require
ithe disclosure of privileged information. .

6. Q. Heretofore, in paragraph 8 of your second
Affldav1t of Aprll 1, 1966, you allege that "the defendant was .
furnished information concerning the plaintiff by the Central
Tntelligence Agency and was instructed to disseminate'such
1nformatlon to members of ‘the leglon so as to protect the 1nte-
Clgrity’ of the Agency s foreign’ 1ntelllgence sources;“ and in
support of sald Affidavit you filed Central Intelllgence Agency
ARegulatiqn HR-10-20, which states in paragraph (a) as follows:

| "AUTHORITY. Under the National Seeurity Act of 1947
and the Central Intelligence Agency. Act of 1949, and
under direction of the National Security Council, the
‘Director of Central Intelligence is responsible for-

protecting 1ntelllgence sources and methods: from un-

authorized disclosure. "i

Is it-not‘a correct statement that Central Intelligence Agency
Regulatlon HR-10-20 is a regulatlon promulgated for the internal
protection and control of information and 1ntelllgence within

the Agency, and said regulation is not applicable to the general
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~

A. This interrogatory is not pertinent to the present
inquiry. The Agency's authority to act with respect to foreign

emigre groups and its right to protect any intelligence received

from this source has been recognized by the opinion of the Court
of Appeals. 399 F.2d at 789-790. See also 261 F.Supp. at 576.
7. Q. Explain how a public warning to the Estonian

community that Eerik Heine was a KGB Agent did or could protect

.lintelligence sources and methods from an unauthorized disclosure,

|when the members of said community are not under the stricture

of CIA Regulation HR-10-20, and therefore speak under their

First Amendment right rather than being restricted with ref-

erence to authorized or unauthorized dlsclosures.

i

A. This qguestion is not pertinent since it seeks to
challenge the Agency's right to have given the instructions in:
the first instance. This is not a proper subject of inéuiry,
since that matter is settled by the opinion of the Court of ’
Appeals; 399 F.2d at 789—790:_ See also 261 .F. Supp. at 576.

‘ ,8._ Q. In paragraph 2 of your thlrd Affldav1t of
Aprll 22, 1966, you state that "the defendant was lnstructed

o warn members of the Estonian emigre groups that Eerik Heine
was a dlspatched SOVlet 1ntelllgence operatlve, a KGB agent

The purpose of thls 1nstructlon was to protect the ‘integrity

of the Agency s forelgn 1ntelllgence sources, ex1st1ng w1th1n

ot developed through such groups,_in accordance w1th;the_Agency;s
tatutory responsibility to collect foreign intelligence and.
tthe statutory responsibility to'protect foreign intelligence
sourceeiand methods." " |

a) Cite and state the text of these statutory
authorities, and the text of the directive or

directives implementing the same.

i
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b) . Is it not a.eorrect statement that the

statutory responsibility is to protect foreign

intelligence sources and methods from unauthorized

disclosure; V

c) . In the text of your Affidavit the words "from

unauthorized dieclosure" have been consistently and

systemically cropped from your reference to your
g tatutory” authority. - Explain why these'words of

limitation to your authority "froﬁ unauthorized dis-

closure” have been so consistently omitted.

A. This interrogatory is likewise irrelevant in

i

ecach of its three parts. The right of the Agency to act'as

‘it did, as set forth in the various affidavits, has beeﬁ recog-

nized by the Court of Appeals. 399 F.2d at 789-790. The only
present, proper subject of 1nqu1ry is the authorlty of the pre-
cise offiger who furnished the specific instructions. No aspect
of No. 8 is relevant to that inquiry. »

‘-va; Q. Was the counterintelligence;officer referred.

to in“paragraph 4 of your fifth Affidavit such an employee of

the CIA, at any of the times complained of, as to come under the

' provisiohs of the Central Iﬁtelligence-Agency'Retirement and

Dlsablllty system?

A. The subject matter of this 1nterrogatory 1s 1rre-‘
levant. There is nothing in the Court of Appeals opinion Wthh
would suggest that the officer furnishing the instructions to
Juri Raus mlght be required to be subject to any retirement or
disability system. ‘See 399 F.2d at 791. The lack-of pertlnency

in such ‘a question is further established by the prioxr ruling

of the Court to the effect that even Raus himself was not required

to be a salaried.employee of’the Central Intelligence Agency - only

t

that he be an employee of the United States. 261 F.Supp. at 577.
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10. Q. Was Juri‘Raus such an employee of the CIA,

t any of the times complained of, as to come under the provisions
f the Central Intelligence Agency Retirement and Disability
ystem?

A. This question is immaterial to the present inqﬁiry
for the same reasons as advanced in response to No. 9.
v | 11. Q. Was not the secrecy agreement executed by
Juri Raus on May 29, 1963, one‘used for non-employeesnof the
CIA who did not come ﬁnder the purview of the Central Intelli-

gence Agency Retirement and Disability system?

A. This question is not material to the present

linquiry. As this Court has previocusly ruled, 1t is only necessary

\

that the individual 1nvolved be an employee of the United

‘Istates, a fact now established, 261 F.Supp.'at 575, 577,

12. Q. What was the grade and salary of the counter-
intelligence officer referred to in paragraph 4 of your flfth

Affidav1t at the time he instructed Juri Raus to warn members

“|of the Estonian. emigre groups that Eerik Heine was . a Sov1et

intelligence operative, ‘a KGB,agent?
A. This interrogatory is immaterial. The grade'of_
Raus ' instructor is not a matter of significance under the

ppinion of the Court of Appeals, 399 F 24 at 791. It,is only

Inecessary to establish -as does the Helms aff1dav1t of February

L0, 1969, that he was an authorized subordinate.

h‘13. Q. On November 9, 1963, at a meeting of the

' ‘Leglon of Estonian Liberation, ‘Inc.,.at 243 East 24th Street, : -
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New York New York, while a dlsCUSSlon was taking place con-
cerning problems which had arisen between the New York branch

of the said organization and the national office, Juri Raus

Hjumped up and shouted to those assembled at the meeting that

- o ey Y e m——
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Eerik Heine
had been so
the meeting

At the time
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was a Communist and a KGB agent, and that Juri Raus
advised by the FBI, and furthex, that if anyone at

did not believe him, the could check with the FBI.

- [kelevant.

Juri Raus made this statement he was seated at a
table indulging in intoxicating beverages and under the influence

bf the same. Did the foregoing utterances in the context in which

_|ithey were made by Juri Raus reflect the instructions.given to him

by the counterintelligence officer referred to in paragraph 4
of your fifth Affidavit? If not, state how said instructions
differed.

| A. This question is not pertinent to the present in-
quiry. The‘only subject properly open for consideration is
whether the instructing officer possessed sufficient authority
to have instructed as he dia. The‘Helms aftidavit of February 10,
1969 establishes that he did (Y14,5). |

14, State whether your ratification included a

. Q-
ratiflcation of the utterances made by Raus and of ‘his conduct
in the context of the above—mentioned 51tuation on’ November 9,
1963..

.‘ A. The.mattere,referred to‘in this»guestion are.not
The only permissible inquiry is whether.the state- o
ments set forth in the Complaint, when made,‘were.either auth-
orized or were ratified by an authorized officer of the Agency,
399 F.2d at 791 The affidavits of Richard Helms clearly
establish both the fact of authority and ratification for the

Ltatements set forth in the Complaint.

15. Q, When was Raus 1nstructed to make the utter-
ances of November 9, 19632
_10_.
R i R — v e e -

‘ l . . ‘ : !
Approved For Release 2005/01/27 L C|A-RDP75 00770R000100020003-9

" : . ;u

|




LAW OFFICES
WILLIAMS & CONNOLLY

1000 HILL BUILDING

WASHINGTON, D. €. 20006
—
AREA CODE 202 °
©36-6565

. lquiry.

Approved Fbr‘ease 2005/01/27 : CIA-RDP75-0077‘)0100020003-9

)

A. This interrogatory is not pertinent to the present
inquiry. The time when the instruction to Raus was given is not
material so.long as it was>§iven before he spoke. This fact

is established by the prior record, e.g., affidavits of Richard
Helms of April 1, 1966 and April 22, 1966; Claim of Privilege by
. F. Raborn of April 28, 1966. See also 399 F.2d at 791. . |
16. Q. What was the instruction?

< A.--This question' is not relevant to the present in- -
Moreover, it is rédundant because the nature of the
instruction has been set forth repeatedly,vand is to be found
most recently iﬁ paragraph 4 of the affidavit of Richard Helms
5f February 10, 1969. o .

17. Q. When was Raus -instructed to make theiutter-
ance of July 4, 19642

' A. This interroéatory is objectionable fof‘the same
reasons as advanced with respect to No. 15.

18. Q. What was fﬁe»instruction?
* A. This interrogatory'is objectionable for the same

reasons as advanced with respect to No. 1l6.

- 19. Q; -When was Raus instructed -to make the utter-
ance of September 4, 196472
A. This interrogatory is objectionable for the same

reason set forth with respect to No. 15.

' 20. Q. What was the instruction?
‘A. -This interrogétory is. objectionable for the same
reasons set forth with respect to No. 16.

Q. 21. Q. the

Was there any modification or change of
instruction or ‘instructions?
A. This interrogatory is obJjectionable, unnecessary

and immaterial. All the affidavits furnished by Richard Helms

-11-
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have referred to "instructions" as a single entity. There is
no basis for inquiring whether there had been any change of

instructions. Moreover, the scope of inquiry called for by

-the present proceeding does not include a re-examination of

‘the nature of the instructions given to Raus, but simply the
authority of the instructing officer. |
22. Q. If there was a modification or change of
instruction.or instructions, what was the basis or reason for
such modification or change?
A. This interrogatory is not pertinent to the inguiry
and is therefore objectionable for the same reasons as given £o
No. 21.

23. Q. Is the instruction or ins;;uctions stiil
in effect?

- A. This interrogatory is not pertinen£ to the

present inquiry and is, in fact, immateriallto the action as
a Qhoie}‘“ -
A . 24. Q. If the 1nstruct10n or 1nstructlons are not
Stlll 1n effect, when were the same term1nated7

A. This interrogatory is objectionable for the .
séme reaéoné set forth with respect to No. 23.

25. Q. If'thé instruction.or instructions were.
téfminatéd;_whét'was thevbasis or reason for'ghe'termination"
of such instruction or 1nstruct10ns’ |

-A. Thls 1nterrogatory is objectlonakle for the
saﬁe‘reasons set forth W1th,respe;t to No. 23.

26. Q. Subsequent to Ngvember 9, 1963, has there
been a re-analysis and re—evaluation by‘counterintelligence
officers and any modification of the conclusion holding Eerik

Heine to be a dispatched Soviet intelligence operative, a KGB

agent?

-12-
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A. This interrogatory is irrelevant to the present
inquiry. Whether Eerik Heine is, in fact, "a dispatched Soviet
intelligence operative, a KGB agent" is immaterial to the de-
fense of absolute privilege upon which a previous summary judg-
ment was entered and which is now sought to be re-entered. See
261 F.Supp. at 578 and 399 F.2d at 790-791.

‘ 27. Q. 1If so, when was said reassessment made and
--—-—-lwhat was the basis-therefor?

'A.  This interrogatory is objectionable for the same
reasons stated with respect to No. 26.

‘ 28. Q. If there was such a reassessment‘or modifi-
cation of the conclusion that Eerik Heine was a KGB ageﬁt, state:
-~ |whether it was in part founded upon the international investi-
gatlon made by Thomas A. LaVenla and Herbert A. Ruge,. the repre—
sentatlves who 1nvestlgated Eerlk Heine on behalf of Jurl Raus
or the CIA, or both.

. . A, This.interrogatgry is objectionable for the same
reasons stated with respect to No. 26..

*. .. 29. Q. At any time prlor to November 9, 1963, did
ithe counterintelligenee officers responsible to you, as stated

- |in paragraph 4 of your February 10, 1969 Affidavit inform you

| Fs Deputy DlrecLor of CIa of thelr conclu51on that Eerik’ Helne
was a dlspatched Sov1et 1ntelllgence operatlve, a KGB acrent'>
.A.' This 1nterrogatory is objectionable as irrelevant.
It is aot'éertinent to the present inquiry to know whether -the
Deputy Director was personally. informed of the findings of the
counterintelligence-officer'referred to in paragraph<4 of |

Mr. Helms' affidavit of February 10,‘1969. ‘it'is necessary to

wiLLians & convolty  [know only if the officer involved acted within his authority as

1000 HILL BUILDING

wasHineTon. 0. € 200 Hostablished by prior grant or subsequent ratification. See
AREA CODE 202 - . .

©830-8563

399 F.2d at 791.
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30. Q. State in detail the procedures and mechanics
availableywithin the Central Intelligence Agency and the National
Security Council: for the review of protected information to insure
Ehat said information is not improperly withheld or overclassified
pursuant to your duties to protect infofmation from unauthorized
Hisclosure under CIA Regulation HR-10-20 and Title 50, United
-|states Code, Sections 403(d) and 403(g).

| A. This interrogatory is not pertinent to the present
ingquiry. It is beyond the scope of the remand to inguire as to
whether the claim of testimonial privilege upon the question of"
state secrets has been properly advanced.

31. Q. State what review, if any, has been made by
the Central Intelligence Agency, the National Security Coqncil,

ox s'member ef the staff‘of the President of fhe'United States,

to insure that infermation has not been improperly or unneces-

. |sarily withheld in this case. "

3 o " 'A. This interrogatory is objectionable for the same
reasons stated w1th respect to No. 30. | ‘ .

32. Q. sState whether you or any member of your staff
initiated any such review in this case in order to insure the
fullest p0551b1e dlsclosure for the fairest trial to Eerik Heine.
A, Thls 1nterrogatory is objectlonable for the same
reasons stated w1th respect to No. 30.

33. Q. In a copyrlght 1nterv1ew of Adnlral Wllllam

F. Rayborn [s1c] in U S. News and World Report, Vol LXI, No. 3,
dlstrlbuted July 18, 1966, Admlral Rayborn [sic] is quoted as
stating that any‘clandestlnevact1v1t1es by the CIA must have prior
Law oFFicES approval‘- in detail - of a Committee of the National Security

WILLIAMS & CONNOLLY
1000 HILL BUILOING Council. State whether the counterintelligence officer issuing
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! N ithe instrﬁction to Juri Raus to warn the emigre group had such
prior approval in detail before the issuance of said instruction.
i A. This interrogatory is objectionable in many
respects: (1) It calls for a comment upon hearsay; (2) the

| ' ; interrogatory states the iﬁterrogator’s argumentative conclusions
as to what was said in a hearsay report, andv(3) it is not perti-
nent to the scope of the present inguiry. The present inguiry is
to be directed to this case alone and is to be limited to the

P question of whether the appropriate officer, when instructing
Jufi Raus, acted within his aufhority. 399 F.2d at 791.

I ' -~ 34, Q. In the above-referenced interview of Admiral
. Rayborn [sic], the ‘interviewer stated that he understood the CIA
Hoes not run an& kiﬁd of clandestine operations within the United
i . States ana.he asked Admifal Rayborn [sic] "is that left entirely
to the FBI." Admiral Rayborn [sic] stated that "CIA has the re-
:pons1b111ty for, conductlng operatlons outs1de the country, the
AFBI has as its prlnc1pal mission the 1nternal securlty of the
Jnltedistates and ltS posse5510ns. In con51de;atlon of the
Eoregoingistatement and in further consideration of the stricture
specifically directed against you and the Central Intelligence
iIAgency in Title 50, 403(2)(d)(3) "provided, that the Agency shall
B have no pollce, subpoena, law enforcement powers, or internal .
Lecurlty functions;", and dld you at any time consult w1th the
-~ [FBI prlor to November 1963 concernlng the alleged securlty threat b}
Jerlk Helne in the Estonian emigre groups in the United States?
A. This interrogatory is objectionable for some of

the same,reasons advanced with respect:to No.‘33, and it is

Furthermore not pertinent to the present ingquiry, since it deals
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with whether the Agency acted with respect to Eerik Heine
within the proper scope of its authérity. This latter ingquiry
is now foreclosed by the opinions of this Court and the Court
of Appeals in finding that the Agency's authority was adequate.
to embrace its efforts with respect to the plaintiff. See 261
F.Supp. at 576; 399 F.2d at 790.

35. Q. 1In paragraph 2 of your fifth and most recent’

Affidavit of February 10, 1969, you alleged,that you "had con-

.lcluded that the following circumstances may be disclosed con-

cerning the Agency's action with respect to Eerik Heine." Plain-
tiff desires to direct questions to you concerning the criteria
employed by you in concluding that the‘info:mation proffered by
you in your said fifth Affidavit can now be divulged, in light of
the allegatlons made by you in paragraph lO in your second Affi-
dav1t of Aprll 1, 1966, alleging that "it would be contrary to th
security interests of the United States for any further informa-
tion pertaining to the. use andﬁemployment,of Juri Raus by the:
Agency in qonnection with Eerik Heine to be disclosed, other

than the disclosures already made in the defendant's answer, my
own affidavits, and the defehdénﬁfs affidavit, which I have read."
'-A; This intérrogétory is objectionable in.that it

would seek to guéstion the Director or Deputy Director of

o Lentral Inﬁelligence concerning the criteria employed by him

to determine the extent of information which he might permit

to be released to the public.. Applicable stat¢tory law pre-
cludes the type of interrogation contemplated by.this interroga- .
tory. 50 U.S.C. §403gvprovidés in pertinent part: a

| . « « in the interest éf the security of the
foreign 1ntelllgence activities of the United

States and in order further to implement the pro-
viso of sections 403(d) (3) of this Title that the

-16-
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Director of Central Intelligence shall be respon--
sible for protecting intelligence sources and

methods from unauthorized disclosure, the Agency
shall be exempted from the provision. of section

‘ . 654 of Title 5, and the provisions of any other laws

! which require the publication or disclosure of the

: organization, functions, names, official titles,
‘saldries, or numbers of personnel employed by the

. Agency. . . . (Emphasis supplied) 5/

‘Section 403(d) (3) also provides in pertinent part:
. . That the Director of Central Intelligence

shall be responsible for protecting intelligence
sources and methods from unauthorized disclosure.

Therefore, siﬁce/it would be beyond the authority of this Court

; to‘require other or different cirteria than those employed by

ithe Director himself, there is no point to the proposed;inquiry,
pspecially since there is no prohibition against the Di%ector
making ad hoc determinations. See, in this cennection,!CIA
'.Regﬁlatioan.R.llo—éob se£ ‘forth at P. 133 of the Joint Appendix ~
filed in the Court of Appeals.

Accordlngly, since the questlons posed by the plalntlff
are not materlal to the scope of 1nqulry called for upon remand,
or are not properly put.to the proposed w1tness, the objectlons
to all of them should be sustalned, and the Court should proceed

to a disposition of the defendant's renewed motion for. summary

judgment upon the basis of the affiﬂavits made in support thereof.

- Reeijpff”lly//{:/}tted,
7 J,l./ (// ///@//

Paul R. Cénnolly s ’
WILLIAMS & CONNOLLY:

1000 Hill Building -
Washington, D. C. 20006

A. C. 202 638-6565

Law oFFICES : 5411 Albemarle Street
WILLIAMS & CONNOLLY ’ Westmoreland Hills
1000 HiLL BUILDING Montgomery County, Maryland
w:ismuc'ro:#._l:. C. 20008 . . A C 30 l OL 2 5 8 5 l
AREA CODE 202 5/ See 50 U.S.C.A. §410: "As used in this Act [The National
saenes Security Act of 1947, Act of July 26, 1947 c. 343] the term

'function' includes functions, powers, and dutles.
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LAW OFFICES
WILLIAMS & CONNOLLY

1000 HiLL BUILDING
WASMINGTON, D. €. 20006

AREA CODE 202
. 638-8365
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éﬁ? Al oﬁdﬁfijzlm / . A;?
E. Barrett Prettymdh, Jrvgf{ﬁ/]
HOGAN & HARTSON
815 Connecticut Avenue
Washington, D. C. 20006
A. C. 202 298-5500

3708 Bradley Lane
..Chevy Chase, Maryland
A. C. 301 OL 6-7289

....Attorneys for Defendant

CERTIFICATE OF SERVICE

A copy of the foregoing OBJECTIONS OF THE DEFENDANT
TO QUESTIONS PROPOSED BY PLAI\ITIFF TO RICHARD HELMS was malled,
postage prepaid, this 33& day of April,v1969 to Ernest C.
Rastauskas, Esq.,'lzod Eightéenth Street, N. W., Suite 607,
Washington, D. C. 20036 and to Robert J. Stanford, Esq., 1825 K
Street,vN,.W., Suite 707 Washington, D. C. 20006, Attorneys for
Pleintiff; and to Lawrence R. Houston, Esq,, General‘Counsel,
Central Intelllgence Agency, Washlngton, D._C., and to Arthur G.
Murphy, Esq., First Ass't. United States Attorney, Unlted States

Courthouse, Baltlmore, Maryland.

ﬁj/ il /

~/Paul R. Conholly
1000 Hill Building

- Washington, D. C. 20006
A. C. 202 638-6565

~Attorney for Defendant
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
EERIK HEINE, - )
Plaintiff, )
v. ) Civil Action No. 15952
JURI RAUS, )

Defendant. )

AFFIDAVIT

Richard Helms, Director of Central Intelligence, first being duly
sworn, deposes and says that: M

1. In Paragraph 4 of my Affidavit dated February 10, 1969, I stated:
"Prior to November 9, 1963, this Agency through confidential intelligence
sources available to it reéeived certain information concerning Eerik Heine
which was analyzed and evaluated by counterintelligence officers responsible
to me;, who reached the conclusion that Eerik Heine’was a dispatche?d Soviet
intelligence operative, a KGB agent. In the performahce of his assigned
counterintelligence function, the counterintelligence officer responsible for
safeguarding sources of intelligence developed within Estonian emigre groups,
acting in accordance with his prescribed duties, instructed Juri Raus to warn

members of the Estonian emigre groups that Eerik Heine was a Soviet

©

intelligence operative, a KGB agent."

~—
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2. The counterintelligence officer referred in the second sentence
of the said paragraph 4 was one of the counterintelligence officers referred

to in the first sentence of that paragraph.

MMW

Richard Helms

STATE OF VIRGINIA )
) ss.
COUNTY OF FAIRFAX )

Subscribed and sworn to before me this ,,ZVJ day of

0«1/\ A i.g , 1969.

My commission expires 0] - 9\ k}\ é % .

(SEAL)
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CERTIFICATE OF SERVICE

A copy of the foregoing Affidavit of Richard Helms, Director of
Central Inj:elligence, was mailed, postage prepaid, this 3rd day of April,
1969 to Ernest C. Raskauskas, Esq., 1200 Eighteenth Street, N. W.,
Suite 607, Washix;gton, D. C. 20036 and to Robert J. Stanford, Esq.,
1825 K Street_:, N. W., Suite 707, Washington, D. C. 20006, Attorneys for
Plaintiff; and to Paul R. Connolly, Esq., Williams & Connoily, 1000 Hill
Building, Washi.ngton,‘D. C. 20006, and E. Barrett Prettyman, Jr., Esq.,
Hogan & Hartson, 815 Connecticut Avenue, Washington, D. C. 20006,

Attorneys for Defendant.

STEPHEN H. SACHS,
United States Attorney,
Attorney for the United States.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE, )
Plaintiff, )

v. ) Civil Actioq No. 15952
JURI RAUS, )

Defendant. )

AFFIDAVIT

RICHARD HELMS, Director of Central Intelligence, being first duly
sworn, depcses and says:

1. The opiﬁion of the United States Court of Appeals for the Fourth
Circuit in the above-entitled matter suggests that my previous Affidavits do

not clearly establish that Juri Raus, when he spoke on those occasions re-

ferred to in paragraphs 5, 6 and 7 of the Complaint, acted pursuant to in-

stfuctions "given by, or with the approval of, a responsible, authorized
offici;':tl of the Agency." The opinion further suggests that the record be
supplemented by a statement that '"the director or a deputy directér or a
subordinate official, having authority to do so, authorized, approved dr
ratified the instructions' which Raus received.

2. This Affidavit is in response to those suggestions, and I have

concluded that the following circumstances may be disclosed concerning the

Agency's actions with respect to Eerik Heine.

3. On those occasions specified in paragraphs 5, 6 and 7 of the
complaint filed in this action, as a Deputy Director éf the Agency, I was
charg.ed by the Director of Central Intelligence, with the specific respon-

sibility, among others, for the conduct of the Agency's counterintelligence
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operations, the purpose of which is to protect intelligence activities,
sources and methods against the operations of foreign intelligence services.

4. Prior to November 9, 1963, this Agency through confidential
I .

inteliigence sources av‘eilable to it received certain information concerning
Eerik Heihe which was analyzed and evaluated by counterintelligence officers
responsible to me, who reached the conclusion that Eerik Heine was a
dis.patched Soviet intelligence operative, a KGB agent. In the performance
of his assigned counterintelligence function, the counte.rihtelligence officer
responsible for safeguarding sources of intelligence developed within
Estonian emigre groups, acting in accordance with his pre seribed duties,
instructed Juri Raus to warn members of the Estonian emigre groups that
Eerik Heine was a Soviet intelligeﬁce operative, a KGB agent.

5. After initiation of the present suif, the entire matter was re-
viewed by me personally asiDeputy Director of the Agency. In December
1964, acting in my capacity as the sai(;, Deputy Dire_ctor with responsibility
for all Agency counterintelligence operations, I ratified and approved the
action taken by the counterintelligence officer who instructed Juri Raus to
warn members of the Estonian emigre groups that Eerik Heine was a Soviet
intelligence operative, a KGB agent. In so ratifying and approving, 1
acted pursuant to the authority vested in me b-y the then Director of Central
Intelligence. In my present capacity as Director of Central Intelligence, 1
now affirm tﬁat appropriate authority was vested in the said Deputy Director
by the then Director of Central Intelligence to authorize, approve, or ratify
the instructions given to Juri Raus. The several affidavits which I have
provided the Court in this matter, in my capaeity as the Deputy Director .of
Central Intelligence, were intended as ratificetion and approval of said in-

structions.

-2 -
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6. Aside from identifying my participation in the Agency decisions

concerning Eerik Heine, as set forth herein, I have determined, pursuant
to my statut;ry responsibilities as Director of Central Intelligence, that it
would be contrary to the best interests of the United States to disclose the
identity of the counterintelligenc.e officer who instructed Juri Raus as de-

scribed in paragraph 4 hereof, since such disclosure could either destroy

his utility to the Agency or pose a serious hazard to his safety.

Richard Helms

STATE OF VIRGINIA )
' : ) Ss.
COUNTY OF FAIRFAX)
Subscribed and sworn to before me this /0 I day of

:}’L«(w« abv\. , 1969.

Cla

otary ublic

“ JR osﬂ i 0

My commission expires 24 September 1969.
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ERNEST C. RASKAUSKAS
" ATTORNEY AT LAW
SUITE 707
1825 K STREET, N. W.
WASHINGTON, D. C. 20006

223-2730
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UNITED STATES DISTRICT COURT
FOR 'THE DISTRICT OF MARYLAND

FERIK HIINE , )
Plaintiff _ )

vs. : o _ | ) c-ixifii ‘Action No. 15952
JURI RAUS ’ )
Defendant )

STATEMENT OF PLAINTIFP, BY COUNSEL,
APFIRMING RFLIANCE O INFERENCE AXD REQUEST
FOR FURTHER INOQUIRY ANp ADDITICHAL FINDINGE

Plaintiff, Eerik Heine, by his ccunsel, Exrnecet C.
Rashaouskas and Robert J. Stanford, represents to ths Court
that he sericusly relies upon the inference that the actions

ang statements ©

iy

Juri Raue, the defendant, against the plain-
L
W\ ’ ’ .
tiff, were not with the approval of & responsibkle official of
the Agency having authorlty to issue or approve such instruc-
” N ’

cherefore, ccuncel for the plaintiff yespectfully
recuest that the Court permit plaintiff to make furthex inguiry
into sa2id inference and that additional findings be nade, <On-
cistent with the instructions contained in the opinion of the
United States Court of Appeals for the Fourth Circuit in
No. 11,195,

Counsel for the plaintiff further request that the

court schedule a conference with counsel both for the plaintiff
Ir
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and for the defendant in order that the procedure for said
requested inquiry and the nature and extent of the same may
re determined.

_Respectfully submitted,

A
/1_, 5

/
Ernest C. Raskausgkas
1200 Eichteenth Street, N.W.
Suite €07 :
washington, D.C. 20036
223-2730

o/

Robert J. Stanford
1825 K Street, N.W.
sulte 707

washington, D.C. 2009
296-8870 -

Attorneys foy Plaintiff

CERTIFICETE OF E¥RVICE

I hereby certify that a copy of the foregolng was by
me mailed, postage prepaid, to Paul RT connolly, Esg., Williams
& Connolly, 839 Seventeenth Stréet, H.¥., washington, D.C. 20006
and E. Barrett Prettyman, Jr., Esqg., Hogan & Harison, 815 Conne-

ecticut Avenue, N.¥., Washington, D.c; 20006, Attorneys for

Defendant, this 7th day of Janﬁary, 1969,

Vs

Proest O. Raskauekas
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